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Sustainable Migration Haunting European Law

Alezini Loxa"

From the migration ‘crisis’ of 2015-2016 onwards, sustainable migration has appeared in EU
policy discourse as the new main goal for the future.! On a first reading, the term sustainable
migration carries a positive connotation. After all, who would be against sustainable migration?
The catch in answering this question, however, lies in the fact that nobody knows what
sustainable migration is. The term sustainable migration has no clear meaning, no generally
accepted definition and the concept does not create any binding legal obligations for
international migration in general and for EU migration specifically.?

This is why I consider sustainable migration as a specter that is haunting European law. The
figure of the specter is inspired by Derrida and it is taken to connote a thing that shapes the
present as permeated by an elsewhere, but in a way that is elusive.? The figure of the specter in
the work of Derrida points to the need for historical work as a means to understand the
implications of the past to the present.* Such historical work needs to be focused on the traces
or effects of the past to the present, rather than in a search for an absolute origin or for a
deterministic history.> The specter itself does not have an objective history, yet it operates as a
force with effects in how we can imagine our future.® While the specter disrupts the linearity
and causality of time, it does not abolish the division of past, present and future.” Rather, as
Brown suggests, it indicates the way in which the future is always populated with certain
possibilities which constrain it and which all come from the past.® In Brown’s words the figure
of the specter indicates that ‘the future is haunted before we make and enter it

In my work, I have traced sustainable migration in a longer past of European migration law. In
so doing, I have revealed the limitations and constraints that sustainable migration has for future
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law making. To put it in another way, I have investigated the way in which sustainable migration
is haunting European law. To do that, I examined how the economic and social pillars of
sustainability have affected the attribution, extension and limitation of rights for EU and non-
EU migrants from the 1950s to the present.!® The historical investigation revealed that
sustainable migration can be traced back to the origins of EU law and it has a very concrete
expression. It means the protection of all those migrants whose work is urgently needed for the
development of the EU and the exclusion of the vulnerable, the precarious, and all those that
cannot access EU territory to begin with.

Despite the recent appearance of sustainability as a goal for EU migration policy, the balancing
of economic and social considerations has historically haunted EU law and has shaped a legal
system with very specific characteristics. These are the attribution of rights to migrants due to
their contribution to growth, the limitation of their rights due to perceived risks to growth
(without due consideration of whether such risks are evidence based or not), an emphasis on
work-related rights as means to social progress without a broader conception of the human
being behind the economic actor, and the incorporation of clauses to guarantee that there is
always a safety valve to stop migration in case of threats to the economy.

These characteristics point to inherent limitations in the way migrants’ rights are construed at
EU level which relate to the undue emphasis on growth and the notion of rights as equal
opportunities. These limitations reveal the inherent constraints of an EU sustainable migration
that are haunting the practical possibilities of a future. At the same time these limitations have
not guaranteed a just system, as those that are most vulnerable are not deemed worthy of
protection. But how could we imagine a more just EU migration law? To Derrida, justice is the
‘practice of responsible relations between generations’.!! Brown interprets this as meaning that

‘[j]ustice concerns not only our debt to the past but also the past’s legacy in the present’.!?

The legacy of sustainable migration to the present of European law and the way in which it
constrains our future clear. However, understanding how the past figures in the present also
opens the stage for a battle over the future.!® Such battle needs to be based on things other than
law, and this is because justice in legal terms repeats the fundamentals of the current order.!* A
key force that would have to be conjured to overcome the current limitations would be the
reconsideration of economic growth as the reason behind the attribution, extension and
limitation of rights.

Maintaining the focus on migration for economic growth can only get us so far, especially in
times when the prevalent climate catastrophe points to the limit and finite nature of resources.
At such times, ‘disposability becomes a more, not less, likely experience’.!> In order to
overcome this, we need to be able be able to renegotiate the position of economic ordering in
EU law as well as the position of migrants in view of their human rights and the place of social
policy at times of an untenable aspiration of growth. If we want sustainable migration to deliver
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a better future for EU migration policy, what is needed is a break from the past, rather than a
continuity which the concept encapsulates.



