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WIPO Treaty on Intellectual Property,
Genetic Resources and Associated Traditional
Knowledge*

By Johan Axhamn** and Patrick Andersson***

1. Introduction

Between 13 and 24 May 2024, a Diplomatic Conference was held at the head-
quarters of the World Intellectual Property Organization (WIPO) in Geneva
to finalise negotiations on a treaty containing provisions for a mandatory
requirement for the disclosure of origin of genetic resources (GRs) and associ-
ated traditional knowledge (ATK) in patent applications.! While the outcome
was successful in many respects for the EU and Swedish interests, a matter
concerning EU voting rights did not turn out favourably. This issue will be
revisited in future negotiations in WIPO. In connection with the so-called
countersigning (initialling)® that took place on the final day of negotiations,
several delegations chose to sign the agreement. As far as is known, it was not
signed by any EU Member State — nor by the European Commission, which
had not been authorised by the Council to do so.

The Diplomatic Conference was attended by a total of 176 delegations rep-
resenting WIPO Member States, one special delegation, as well as 15 intergov-
ernmental organisations and 72 non-governmental organisations as observers.
Sweden was represented by the head of delegation, Anna Jardfelt, Ambassador
at the Swedish Representation in Geneva (now Director General of the Swed-
ish Intellectual Property Office), and delegates Johan Ekerhult, Counsellor at

* Any opinions and speculation expressed in the article are the authors” own. This article is a
slightly updated and English version of an article previously published in NIR 3/2024. Trans-
lation has been provided by Nathan Large.

** Johan Axhamn is a Doctor of Laws, Associate Professor and Senior Lecturer in Business
Law at Lund University. Since 2009, he has represented Sweden in certain negotiations in the
EU and WIPO under a special mandate. In WIPO, this has included negotiations in WIPO’s
Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional
Knowledge and Folklore (the IGC). For an elaboration on some of these matters, see the arti-
cle authored by Axhamn in this issue (3/2025) of NIR. During the Diplomatic Conference,
Axhamn was deputy head of the Swedish delegation.

*** Patrick Andersson is a patent engineer at the Swedish Intellectual Property Office. He has
represented Sweden in the IGC since the turn of the millennium and took part in the Diplo-
matic Conference as an expert in the Swedish delegation.

! See https://www.wipo.int/diplomatic-conferences/en/genetic-resources/.

2 In diplomacy, countersigning (initialling) is used to certify that the text of an international
treaty is authentic and final.
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316 Johan Axhamn and Patrick Andersson

the Swedish Representation, Johan Axhamn representing the Swedish Minis-
try of Justice Division of Intellectual Property and Transport Law (Ju/L3), and
Patrick Andersson from the Swedish Intellectual Property Office (PRV). Also
taking part in the Swedish delegation was Elizabeth Johansson, an intern at the
Swedish Representation in Geneva.

This article sets out the background to the new international Treaty, the
conduct of the Diplomatic Conference and some of the Treaty’s key provisions.

2. Background

Genetic and other biological resources have given rise to distinct intellectual
property questions ever since the IP system began to include innovations in
the field of life sciences in the 1970s. Genetic resources refer to plants, animals,
and micro-organisms such as fungi, viruses and bacteria — or parts of them,
like seeds, spores, plant parts and sperm. Both the Convention on Biological
Diversity (CBD)? and the EU’s ABS Regulation* define GRs as ‘genetic mate-
rial of actual or potential value’, with genetic material being defined as ‘any
material of plant, animal, microbial or other origin containing functional units
of heredity’. Human genetic material is excluded from this definition. GRs
have potential commercial value in areas such as enzyme development and
gene manipulation. Some genetic resources are also associated with traditional
knowledge, used and conserved by Indigenous and local communities, often
over generations.

GRs as such are not subject to intellectual property protection, in part
because they are not the result of human effort or innovation. However,
inventions based on isolated GRs or ATK may be patentable or protected
under plant variety rights. This can be seen in various areas of biotechno-
logy, including plant health, pharmaceuticals, chemicals, and cosmetics. The
TRIPS Agreement’ confirms such application of the patent framework, and
the EU’s so-called ‘Biotech Directive’ aligns with this approach, harmonising
rules for what is patentable within biotechnology in Europe.

Beyond their commercial value, GRs are considered relevant to the pro-
tection of biodiversity — and, consequently, also to sustainable development.
This is because they maintain variation within and between species and, not
infrequently, entire ecosystems. Protecting GRs and ATK can help ensure
that these resources are used sustainably rather than being overexploited or
destroyed, thereby ensuring ecosystem functions and the long-term use of nat-
ural resources. This, in turn, can build resilience to climate change, strengthen

3 See SO 1993:77, Convention on Biological Diversity. See also https://www.cbd.int/.

* See Regulation (EU) No 511/2014 of the European Parliament and of the Council of
16 April 2014 on compliance measures for users from the Nagoya Protocol on Access to
Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from their Utiliza-
tion in the Union Text with EEA relevance, OJ L 150, 20.5.2014, pp. 59-71.

® See the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS).

¢ See Directive 98/44/EC of the European Parliament and of the Council of 6 July 1998 on
the legal protection of biotechnological inventions, OJ L 213, 30/7/1998, pp. 13-21 (the Bio-
tech Directive).
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food security, and support sustainable economic growth. With this in mind,
the abovementioned CBD lays down provisions for the protection of GRs,
including rules on access to GRs and the sharing of their benefits. The Nagoya
Protocol on the utilisation of genetic resources,” which underpins the EU’s
ABS Regulation and related national legislation,® sets out supplementary pro-
visions on benefit sharing. The regulation of GRs and ATK thus sits at the
interface between the interests of commerce and those of promoting biodiver-
sity and sustainable development, and protecting the interests of Indigenous
peoples, among others.

The now concluded negotiations on a treaty on the protection of GRs and
ATK must be viewed in light of this interface. As previously mentioned, at the
core of the Treaty are provisions mandating a ‘disclosure of origin’ require-
ment for GRs and ATK in patent applications. The aim of these rules is to cre-
ate transparency in the patent system. Such measures can help provider coun-
tries of genetic resources to monitor compliance with rules and agreements
governing access to these resources and the equitable sharing of the economic
returns from their use.” However, there is concern — particularly among indus-
trialised (developed) countries and many commercial actors and users of the
patent system — that such requirements could create uncertainty in the system.
That is especially so if shortcomings in a disclosure of origin can affect the
validity or existence of an already granted patent. It has also been suggested
that patent offices should not be burdened with the additional administrative
work that would, for example, accompany an obligation to verify disclosure of
origin information.'

The new Treaty is the outcome of more than two decades of negotiations
in WIPO on the disclosure of origin of GRs and ATK in patent applications.
These negotiations have taken place in a special Intergovernmental Commit-
tee on Intellectual Property and Genetic Resources, Traditional Knowledge
and Folklore (the IGC)." This work has complemented negotiations and dis-

7 The Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of
Benefits Arising from their Utilization to the Convention on Biological Diversity. See https://
www.cbd.int/abs/default.shtml.

¥ In Swedish law, the ABS Regulation has been supplemented by a penal provision. This
addresses breaches of the due diligence obligations of users of GRss or traditional knowledge.
Due diligence involves ascertaining how the resource or knowledge has been accessed and
how the benefits arising from its use are shared, taking into account the interest of the original
holder in receiving a fair and equitable share of those benefits. See the Swedish Environmental
Code, Chapter 8, Sections 5 and 6, as well as Chapter 29, Section 8, paragraph 14. See also
Government Bill 2015/16:161, The Nagoya Protocol on Access to Genetic Resources.

? When applying for a patent, applicants generally have to submit information that is material
to patentability. Usually, the required information does not include disclosure of the origin
and/or source of GRs and ATK, as such information is often not directly relevant to the pos-
sibility of implementing the invention.

1" See the WIPO study Key Questions on Patent Disclosure Requirements for Genetic
Resources and Traditional Knowledge, 2. edn. (2020), pp. 13 and 17 [cited as WIPO 2020].

"' See https://www.wipo.int/tk/en/igc/. In the IGC, negotiations are also taking place on
the protection of traditional cultural expressions (folklore), as well as traditional knowledge.
Negotiations in these areas are not as far advanced as those on GRs and ATK.
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cussions taking place in other international forums, such the CBD and the
TRIPS Council at the WTO. To these can be added the International Treaty
on Plant Genetic Resources for Food and Agriculture'? and, since 2023, the
Treaty on the Conservation and Sustainable Use of Marine Biological Diver-
sity in Areas Beyond National Jurisdiction (the BBNJ Treaty)."”

Several countries, chiefly in the developing world, have already enacted dis-
closure of origin provisions, often under national patent legislation or spe-
cific laws addressing GRs and ATK."* Among other things, these measures are
intended to prevent misappropriation of GRs and ATK, enhance transparency
in the patent system, and promote greater ‘mutual supportiveness’ between the
patent system and regulatory frameworks designed to protect GRs and ATK."”
In some cases, provisions are coupled with tangible sanctions, such as the loss
or transfer of patent rights if disclosure requirements are not met.'" Countries
with these arrangements often have extensive GRs and ATK within their ter-
ritories, and have therefore sought to establish — including in the framework of
the WIPO negotiations — a corresponding international regime. Efforts may
also have been made to find support in international law for national disclosure
of origin provisions, particularly with regard to the rights and obligations of
foreign patent applicants and holders.

Certain other delegations — including representatives of leading industri-
alised countries such as the United States and Japan — have maintained that the
uncertainties which disclosure of origin requirements could introduce to the
patent system are too great, especially if sanctions for lack of disclosure affect
patent rights directly. These delegations have instead advocated alternative
approaches, such as databases of relevant information for patent examiners."”

The EU has no common binding rules regarding disclosure of origin for
GRs and ATK. The preamble to the Biotech Directive states that if an inven-
tion is based on or uses biological material, a patent application should, where
appropriate, include information on the geographical origin of such material,
provided this is known. This disclosure should be without prejudice to the
processing of patent applications or the validity of rights arising from granted
patents.”® Meanwhile, Article 1(2) makes clear that the Directive is ‘without
prejudice’ to the obligations of Member States under the TRIPS Agreement
and the CBD. The preamble to the Directive also instructs Member States
implementing the Directive to take particular account of the following CBD
provisions: Article 3 (access to genetic resources), Article 8(j) (traditional

12 See, e.g., Government Bill 2002/03:52, The International Treaty on Plant Genetic Resources
for Food and Agriculture.

3 Agreement under the United Nations Convention on the Law of the Sea on the Conserva-
tion and Sustainable Use of Marine Biological Diversity of Areas beyond National Jurisdiction,
abbreviated ‘BBNJ Agreement’. See https://www.un.org/bbnjagreement/en.

* See WIPO 2020 pp. 61 ff.

5 Ibid., pp. 15 f.

1 Tbid., pp. 39 ff.

7 1Ibid., pp. 13 and 17.

'8 See recital 27 of the Biotech Directive.
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knowledge), the second sentence of Article 16(2) (access to and transfer of
technology), and Article 16(5) (ensuring that intellectual property rights are
supportive of and do not run counter to the objectives of the CBD)."

In view of what is set out in the Biotech Directive, Swedish law includes a
provision in its Patents Regulation® (formerly the Patents Decree)*' obliging
patent applicants to disclose the geographical origin of any biological material
derived from plants or animals. However, no sanctions are attached to this pro-
vision, and it is specifically stated that lack of information regarding the geo-
graphical origin or the applicant’s knowledge of the origin is without prejudice
to the processing of the application or the validity of rights arising from a
granted patent.”” The design of the Swedish provision was based, inter alia, on
the assessment that it would conflict with Article 27 of the TRIPS Agreement,
which restricts the conditions that can be imposed for granting patents. When
implementing the Biotech Directive, the Swedish government of the day took
the view that substantive provisions requiring disclosure of origin for patent
validity would be incompatible with the TRIPS provision. The government
also noted that the Patent Law Treaty* regulates the extent to which addi-
tional formal requirements can be imposed for the grant of patents.?*

Given the political interest from developing countries in particular, negotia-
tions in the IGC regarding the disclosure of origin of GRs and ATK in pat-
ent applications have intensified in recent years. In connection with the 2022
WIPO General Assembly, it was decided to convene a Diplomatic Confer-
ence on the subject in 2024. This decision was made under intense political
pressure.”

19 Tbid., recital 55.

* See Chapter 2, Section 3, first paragraph of the Patents Regulation (2024:1020): ‘If an
invention concerns biological material of plant or animal origin or if it uses such material, the
patent application shall include information on the geographical origin of such material, if this
is known. If the origin is not known, this shall be indicated.’

2l See Section 5a of the Patents Decree (1967:838).

22 See Chapter 2, Section 3, second paragraph of the Patents Regulation: ‘Lack of informa-
tion on the geographical origin or on the knowledge of the applicant regarding the origin is
without prejudice to the processing of the patent application or the validity of the rights arising
from a patent granted.’

* Patent Law Treaty (PLT).

# See Government Bill 2003/04:55 pp. 134 ff.

% Delegations of the group of industrialised countries — within WIPO often referred to as
the ‘B Group’ — had long opposed the convening of a Diplomatic Conference on GRs. This
meant that, due to WIPO’s long-standing culture of consensus, negotiations remained stag-
nant for many years, with little substantive progress or willingness to compromise. However,
at the WIPO General Assembly in 2022, something happened that changed the dynamic.
At this General Assembly, a matter concerning technical assistance to Ukraine was put to a
formal vote. The Russian Federation could not accept the agenda item as such or its wording
(which made reference, inter alia, to a ‘war of aggression’). As decisions in WIPO are normally
taken by consensus, some delegations (in the group of developing countries, which form a
clear majority in WIPO and other UN bodies) regarded this as establishing a ‘new practice’
in WIPO whereby also other issues could be put to the vote. Faced with the alternative pros-
pect of a vote on whether to hold a Diplomatic Conference on GRs, the B Group agreed to
adopt the decision by consensus. At the same time, it was also decided (again by consensus) to
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In line with the background sketched above, the IGC negotiations have
been marked by deep polarisation between developing countries (which are
the demandeurs) and those from the group of industrialised countries (with
more defensive interests). The EU has tried to act as a bridge builder. For
example, as early as 2005, it presented a proposal on the disclosure of origin of
GRs and ATK.?* A similar proposal was also put forward at the TRIPS Coun-
cil of the WTO.? In keeping with its commitment to predictability in the
patent system, the EU’s proposals have been based on keeping any sanctions for
lack of disclosure outside patent law wherever possible.

To prepare the EU for the Diplomatic Conference, numerous meetings were
held during the autumn of 2023 and spring of 2024 in the Council’s Working
Group on Intellectual Property in Brussels. In this Working Group, officials
and experts from the EU Member States meet together with the Commis-
sion for talks and discussions on current issues in intellectual property. It was
here that the details of the Commission’s negotiating mandate for the Diplo-
matic Conference were put together.?® There has been agreement in the EU
group on key substantive issues, including the terms for activating the disclo-
sure requirement (the so-called ‘trigger’) and the types of sanctions, if any, that
could apply in cases of incorrect or incomplete disclosure. Consistent with its
earlier proposal to the IGC, the EU has pushed for a clear and narrow trig-
ger and for sanctions affecting granted patents to be kept to a minimum. For
example, it has as a matter of principle opposed sanctions that would result in
the loss of patent rights.

3. The Diplomatic Conference

29

The Diplomatic Conference proceeded according to an agenda® and a set of
‘guardrails’ identified for the negotiations.”” Concretely, the negotiations drew
upon the Basic Proposal, which was the result of preparatory WIPO meetings
held in the autumn of 2023.7' This document was based in all essential respects

convene a Diplomatic Conference on the Design Law Treaty (DLT) — this Conference took
place in November 2024. The WIPO document WO/GA/55/12 PROV. contains the inter-
ventions at the 2022 General Assembly which led to the decision to convene the Diplomatic
Conferences. The consequences of the new ‘dynamic’ in WIPO to which the vote on Ukraine
gave rise are difficult to measure at this stage. Still, one can tentatively say that the negotiat-
ing climate within WIPO has shifted somewhat since 2022. Developing countries seem to be
pursuing their agendas more assertively.

2 See WIPO document WIPO/GRTKEF/IC/8/11, Disclosure of Origin or Source of Genetic
Resources and Associated Traditional Knowledge in Patent Applications — Document submit-
ted by the European Community and Its Member States.

Z See WTO document IP/C/W/383.

% See Council Decision (EU) 2024/1277 of 29 April 2024 authorising the opening of nego-
tiations, on behalf of the European Union, in the context of the World Intellectual Property
Organization for an international legal instrument relating to intellectual property, genetic
resources and traditional knowledge associated with genetic resources.

* See WIPO document GRATK/DC/1 PROV. 3, Revised Draft Agenda.

3 See WIPO document GRATK/DC/NON PAPER, Non-paper — Guardrail Principles.

1 See WIPO document GRATK/DC/3, Basic Proposal for an International Legal Instrument
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on the so-called Chair’s Text that the former chair of the IGC, Mr Ian Goss
from Australia, had presented to the Committee in 2019. The Chair’s Text, in
turn, built largely upon the EU’s proposal from 2005 (see above).*”> The Con-
ference was chaired by Brazilian Ambassador Guilherme de Aguiar Patriota.

The Diplomatic Conference opened with plenary statements. All formal
decisions were likewise taken in plenary, including the adoption of the Treaty
text” on the final day. However, most of the work took place in two ‘Main
Committees’ — Main Committee | dealing with substantive issues, and Main
Committee II focusing on administrative issues — and in informal groups
(‘informals’ and ‘informal informals’) and contact groups. A special Drafting
Committee was tasked with translating the English text — which was the only
version actually negotiated during the Conference — into the other official UN
languages.

In this connection, we would particularly like to acknowledge the impor-
tant contribution of the Chair of Main Committee I, Ms Jodie McAlister from
Australia. Her positive manner, along with her natural authority and skill in
pressing the delegations to reach agreement on the many complex issues, was
instrumental in achieving the outcome.

Since most of the work leading up to the decision took place in informals
and contact groups, the official WIPO report documenting the work of the
Diplomatic Conference will contain very few detailed records.

Among the issues that required extensive negotiation were, unsurprisingly,
the provisions concerning the design of the trigger (Articles 2 and 3) and sanc-
tions (Article 5). The question of how Indigenous peoples should be referred
to in the negotiating text (Article 3(2)(b)) also required extensive informal
negotiations.

Informals were likewise held on certain administrative provisions, includ-
ing those concerning the EU’s eligibility to itself become a Party to the Treaty
(Article 12), and the possibility of it exercising, in situations of exclusive EU
competence, the votes corresponding to its Member States (Article 10).

To coordinate certain matters within the EU group on site during the Dip-
lomatic Conference, numerous EU coordination meetings were held. Simi-

Relating to Intellectual Property, Genetic Resources and Traditional Knowledge Associated
with Genetic Resources.

2 The Chair’s Text, as it is known, is reproduced, among other places, in WIPO document
WIPO/GRTKEF/IC/43/5. The fact that the Chair’s Text was largely based on the EU’s pro-
posal has been given scant attention, either during the negotiations or in WIPO’s accounts
of their progress. See, e.g., WIPO Magazine, ‘The new WIPO Treaty 25 years in the mak-
ing: what does it mean and what happens next?’, October 2024, available at https://www.
wipo. int/web/wipo-magazine/articles/the-new-wipo-treaty-25-years-in-the-making-what-
doesit-mean-and-what-happens-next. We can only speculate as to why the EU’s proposal is
not (rightly) described as key to the progress of the negotiations. A plausible explanation is that
the EU has not been a demandeur in the negotiations but has instead been regarded as a nego-
tiating party with primarily defensive interests. Nevertheless, there is no doubt that the EU’s
role as a bridge builder has been crucial to reaching agreement on a treaty.

* The Treaty Text and related information are available on WIPO’s website: https://www.
wipo.int/en/web/traditional-knowledge/wipo-treaty-on-ip-gr-and-associated-tk.
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lar coordination also took place within the so-called B Group (the group of
industrialised countries).

4. Outcome of the Diplomatic Conference

The principal outcome of the Diplomatic Conference was agreement on a
treaty containing provisions for a mandatory requirement for the disclosure of
origin of GRs and ATK in patent applications. The provisions of the Treaty
are described below.

Article 1 defines the Treaty’s objectives. It states that the Treaty aims to
enhance the efficacy, transparency, and quality of the patent system with regard
to GRs and ATK. An additional objective is to prevent the erroneous grant-
ing of patents for inventions that do not meet the patentability requirements of
novelty and inventiveness with regard to GRs and ATK.

The Treaty’s central provisions on disclosure of origin can be found in Article
3. It provides that where the claimed invention in a patent application is based
on genetic resources, the country of origin of the genetic resources must be
disclosed (Article 3(1)). If the country of origin is not known to the applicant,
the source of the genetic resources must be disclosed instead. Article 2, which
defines several key terms, states that ‘based on’ means that the genetic resources
and/or the traditional knowledge associated with the genetic resources must
have been necessary for the claimed invention, and that the claimed invention
must depend on the specific properties of the genetic resources and/or on the
traditional knowledge associated with the genetic resources. As noted above,
‘based on’ — i.e. the trigger — was the provision that took up most of the nego-
tiating time at the Diplomatic Conference. The reason for this is, of course,
that it sets out the circumstances under which the origin of the resource or
knowledge in question must be disclosed. As is apparent from the wording of
the trigger, it leaves some room for interpretation — and thereby probably scope
for national variations — for instance regarding what is to be considered a ‘spe-
cific property’ and whether or when products derived from a genetic resource
are expressions of such a property.

Article 3(2) states that where a claimed invention in a patent application
is based on ATK, the applicant must, as applicable, disclose the Indigenous
peoples or local community who provided that knowledge. In cases where
this information is not known to the applicant, the source of the knowledge
must be disclosed instead. If neither the country of origin nor the Indigenous
peoples, etc., are known, the applicant must make a declaration to that effect
(Article 3(3)).

The Contracting Parties must provide guidance to patent applicants on how
to meet the disclosure requirement and must also give them the possibility
of rectifying a disclosure (Article 3(4)). National patent offices (or their equi-
valents) are not obliged to verify the authenticity of the disclosure of origin
(Article 3(5)). The disclosed information must be made publicly available in
accordance with patent procedures (Article 3(6)).
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When it came to the question of how Indigenous peoples are referred to
in the disclosure provisions, several delegations at the Diplomatic Conference
opposed giving them any explicit ‘right’ to be named. This likely reflects those
countries’ national positions concerning Indigenous peoples.”* After several
rounds of informals and contact groups, it was agreed that Indigenous peoples
should be mentioned in the body of the text, together with the qualifier ‘as
applicable’ and an accompanying footnote containing an ‘agreed statement’,
which gives rise to a certain ambiguity. There are some (significant) differ-
ences between the language versions here: the French text, for one, seems to
permit a greater degree of national flexibility than the English version. This
controversial divergence was debated informally towards the end of the Diplo-
matic Conference and has been raised again since then.

Article 4 contains a provision on non-retroactivity. This establishes that the
obligations of the Treaty regarding disclosure of origin shall not be imposed
retroactively.

A central question for the Diplomatic Conference was what sanctions should
apply if the disclosure requirement is not met. Provisions on this matter are set
out in Article 5. Each Contracting Party is to put in place appropriate, effec-
tive and proportionate legal, administrative and/or policy measures to address
shortcomings in disclosure (Article 5(1)). Contracting Parties shall also provide
an opportunity to rectify an incorrect or incomplete disclosure before imple-
menting sanctions (Article 5(2)). However, an exception states that a Contract-
ing Party may exclude from the opportunity to rectify (under Article 5(2))
cases involving fraudulent intent (Article 5.2(bis)).

Article 5(3) sets out a general rule — a ‘ceiling’ — on permissible sanctions.
It states that no Contracting Party shall revoke or invalidate conferred pat-
ent rights or ‘render unenforceable’ such rights solely because of an applicant’s
failure to provide a (correct) disclosure of origin. Article 5(4) lays down an
exception to this rule: a Contracting Party may provide for post-grant sanc-
tions or other remedies in situations where the failure to disclose the required
information is the result of fraudulent intent.

Thus, the final Treaty text ultimately included the possibility of patent law
sanctions for failure to disclose origin, i.e. the type of measure that the EU and
many other delegations of the group of industrialised countries had tried to
prevent for so long. The proposed disclosure of origin provision which the EU
put forward earlier in the negotiations and which to a large extent served as a
catalyst for their progress (see above), contained no such sanctions. At the same
time, a general rule setting a ceiling on permissible sanctions has been inserted
in the Treaty, and the formulation of the ‘trigger’ (see above) has ended up
being narrower than might initially have been feared. Taken together, the final
form of the provisions therefore represents a compromise.

** Some countries are cautious about granting special rights to indigenous peoples within their
territories, as these communities, being minorities, may, for example, be seen in tension with
the interests of the majority population and the uniform application of national laws.
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Complementing the disclosure of origin requirements, Article 6 sets out pro-
visions on information systems — which can also further the Treaty’s objective
of increasing transparency. Under these provisions, Contracting Parties may
establish information systems (such as databases) covering genetic resources
and associated traditional knowledge. Where appropriate, such systems should
be established in consultation with Indigenous peoples and local communities,
as well as other relevant stakeholders, based on national circumstances.

On the question of the Treaty’s relationship with other international agree-
ments, Article 7 states that it should be implemented in a mutually supportive
manner with other relevant international agreements.

An issue that attracted much attention during the Diplomatic Conference,
as well as in the preparatory work leading up to it, was what eventually became
the subject of Article 8, i.e. the review mechanism. This Article requires the
Contracting Parties to review the scope and content of the Treaty, four years
after its entry into force. The review is to address questions such as whether
the disclosure of origin provisions should be extended to other intellectual
property rights (beyond patents), and whether the Treaty should be broadened
to cover derivatives. There is also mention of new and emerging technologies
— alluding perhaps above all to whether digital sequence information (DSI)
ought to fall within the Treaty’s scope. The final wording of Article 8 is the
product of many compromises in relation to other parts of the negotiating
texts.

Article 9 sets out the general principles for the implementation of the Treaty.
It requires Contracting Parties to adopt the measures necessary to ensure the
application of the Treaty (Article 9(1)), while leaving them free to determine
the appropriate method of implementing its provisions within their own legal
systems and practices (Article 9(2)).

Articles 10 to 22 contain provisions of a more administrative nature. They
cover the following topics: the Assembly established for the Contracting Par-
ties by the Treaty (Article 10); the International Bureau of WIPO, i.e. in prac-
tice a secretariat for the administration of the Treaty (Article 11); eligibility
to become a Party (Article 12); ratification and accession (Article 13); revision
(Article 14); amendments of Articles 10 and 11 (Article 15); signature (Article
16); entry into force (Article 17); the effective date to become a Party (Article
18); denunciation (Article 19); reservations (Article 20); languages (Article 21);
and the Depositary (Article 22).

Certain of these administrative provisions came in for extra attention from
the EU during the negotiations. For example, the adopted text allows the EU
itself to become a Party to the agreement (see Article 12(3)). The question of
the EU’s voting rights, however, did not yield a satisfactory outcome. The pro-
visions on the Assembly and related matters in Article 10 operate on the prem-
ise that it is sovereign states that become parties to the Treaty and exercise their
voting rights in the Assembly accordingly (Article 10(1)). In line with estab-
lished WIPO practice, an international organisation — such as the EU — may
participate in the vote in situations where its member states authorise it to act
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on their behalf (Article 10(3)). But these latter provisions are contingent on the
sovereign states first being party to the international treaty. As is well known,
however, the EU has a legal construction that does not fit neatly into the
scheme that this type of provision seems to presuppose. The EU legal order,
with its different allocation of competences depending on the subject matter of
an international agreement, is such that in external relations, both agreements
falling under exclusive EU competence and agreements falling under shared
competence may arise. Where there is exclusive EU competence, the starting
point under EU law is that only the EU may sign up to the agreement.

Whether the present Treaty falls under exclusive or shared competence
remains an open question for now. Among other things, it is unclear whether
the aspects of the Treaty relating to the disclosure of Indigenous peoples and
ATK fall under exclusive or shared competence. Against this background, the
EU sought to insert wording in the Treaty that would allow it to have 27 votes
in the Assembly in situations where the EU alone (and not its Member States
as well) 1s a Contracting Party. However, during the Diplomatic Conference,
a very large number of delegations opposed the idea of giving the EU 27
votes in matters of exclusive EU competence. Among the concerns and ques-
tions raised were how the EU would be represented in the Assembly and how
decisional quorum would be determined (since, in such a scenario, the total
number of possible votes might exceed the number of contracting ‘parties’).
The issue of voting rights resurfaced during the Diplomatic Conference in
November 2024 on a treaty addressing formalities associated with applications
for design law protection (the Design Law Treaty). Also in this instance, the
outcome proved to be similarly unsatisfactory.

At the countersigning (initialling) that took place on the final day of nego-
tiations, several countries chose to formally sign the Treaty. As far as is known,
it was not signed by any EU Member State — nor by the European Commis-
sion, which had not been authorised by the Council to do so.

In accordance with Article 16 of the Treaty, it is open for signature for one
year after its adoption, that is until 23 May 2025. To become a Party to the
Treaty, an eligible party, as defined in Article 12 of the Treaty, must deposit an
instrument of ratification if it has signed the Treaty, or an instrument of acces-
sion if it has not (see Article 13). Pursuant to Article 17, the Treaty shall enter
into force three months after 15 eligible parties, as defined in Article 12 of the
Treaty, have deposited their instruments of ratification or accession.

5. Concluding Reflections

The now concluded negotiations on a Treaty on Intellectual Property, Genetic
Resources and Associated Traditional Knowledge are the result of years of
work in the WIPO IGC Committee. The text of the Treaty is the product of
many compromises, and this has affected its legal quality. This is evident, for
example, in the definition of the trigger and in the provisions on sanctions for
failure to comply with the disclosure requirement.
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As described above, the text of the Treaty as adopted provides for the pos-
sibility of legal consequences within the patent system. This represents a huge
concession on the part of the EU as well as other key delegations of the group
of industrialised countries. At the same time, however, the dynamics of the
negotiations left very little if any scope to oppose these measures. Given this
context, the EU and several other delegations of the group of industrialised
countries concentrated on narrowing down the conditions for the trigger and
shifting contentious issues — such as DSI, derivatives and disclosure of origin
requirements in IPRs other than patents — to Article 8 on future review.

Sanctions for lack of disclosure are unlikely to be compatible with the cur-
rent wording of international patent conventions such as the PLT and PCT, or
with the current implementation of the European Patent Convention.* For the
EU (and Sweden) to be able to join the new Treaty, changes would therefore
be required to those international instruments to allow for disclosure of origin
provisions (for GRs and ATK) at regional (European) and national level. It is
highly doubtful whether the provision in Article 7 of the new Treaty, which
states that the Treaty shall be implemented in a mutually supportive manner
with other relevant international agreements, can be taken to mean that the
latter do not require amendment. Rather, Article 7 seems to invite acceding
states to renegotiate existing international frameworks.

Still, the fact that the negotiating delegations were able to reach agreement
on a treaty text must be regarded as a success. It remains to be seen how
the EU and its Member States, along with other influential delegations in the
group of industrialised countries, will approach ratifying or acceding to the
Treaty. External political pressure, such as demands made by other parties in
the course of so-called free trade negotiations, will likely be needed if the EU
and its Member States are to seriously consider ratification or accession.

% The EU’s proposal for disclosure of origin, as set out in WIPO document WIPO/GRTKEF/
IC/8/11 (see above), also states the following: ‘In order to achieve such a binding disclosure
requirement, amendment of the Patent Law Treaty (PLT), the Patent Cooperation Treaty
(PCT) and, as the case may be, regional agreements such as the EPC will be necessary.” A
similar assessment was also made by the Swedish Government in its bill on the implementation
of the Biotech Directive. The same bill also found that a substantive provision on disclosure of
origin, i.e. a provision formulated as a (substantive) condition for the validity of a patent, would
be contrary to Article 27 of TRIPS —see section 2 above. See also the EPO document “WIPO
Diplomatic Conference (Geneva, 13 to 24 May 2024)’, CA/ PL 5/24, dated 9 February 2024,
which contains a general analysis of the Basic Proposal in relation to provisions in, inter alia,
the European Patent Convention.
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