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Abstract. !is article theoretically analyses via scholarly literature the consequences 
of how the networked technology, the Internet is conceptualised. !e Internet, as argued 
here, can be understood in many ways, in the sense that the digital environment is very 
much dependant on metaphors and conceptual loans to be spoken and thought of. !is a"ects 
our behaviour and social norms and forms a number of legal challenges emerging in the 
transition from pre-digitalisation to digitalisation. !e objective of the article is to understand 
digitalisation and social change better, including legal dilemmas, from a conceptual metaphor 
perspective; hence the article is looking for conceptions “in the code”. In order to do this, three 
main topics around which the analysis circles, are chosen: 1) conceptions of the Internet and 
how metaphors control what we think of it; 2) the role of digital technology in creating a 
gap between law and social norms: the example of copyright; and, 3) legal conceptions of 
creativity challenged in a digital context. !is means that the article opens a multidisciplinary 
dialogue between the cognitive theory and the sociology of law, which here, for example, 
relates to studies in culture and technology, in order to speak of legal and social issues related 
to digitalisation.

Keywords: Internet, metaphors, conceptions, copyright, code, creativity, social change.
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Introduction: "e Digital Society

3RHWV��GHVHUWHG�E\�WKH�ZRUOG�EHIRUH�
7XUQ�URXQG�LQWR�WKH�DFWXDO�DLU�
,QYHQW�WKH�DJH��,QYHQW�WKH�PHWDSKRU�1

This article is a theoretical, an explorative and an interdisciplinary piece, and it 
analyses via scholarly literature the consequences of how the networked technology 
that is the Internet is conceptualised. The Internet, as argued, is a combination of its 
infrastructure and protocol, and the social organisations forming upon the technology 
that sets up the constraints and possibilities by its structure and protocol.2 For example, 
the digital environment is very much dependant on metaphors and conceptual loans to 
be spoken and thought of.3 This is a way to exemplify how technology often plays an 
important role in processes of social and normative change, which may affect behaviour 
and social norms, in this case forming the legal challenges emerging in the transition 
between pre-digitalisation and digitalisation. Seen from the perspective of social change, 
LQGLFDWHG�E\� WKH� WLWOH�� WKH�³ODZ� ODJ´�VWLPXODWHV�D�YLDEOH�DQG� UHOHYDQW�GLVFXVVLRQ��7KLV�
analysis is made regarding the very concepts themselves that are used for describing 
the new organisation and societal challenges that have merged in and around the digital 
technologies and their artefacts. The awareness of how concepts are renegotiated is 
RI�UHOHYDQFH�IRU�WKLV�DQDO\VLV��VHH�IRU�LQVWDQFH�/HOLǌJLHQơ�DQG�6DGDXVNDV¶�DQDO\VLV�RQ�
³FRPPXQLW\´��LQ�6RFLHWDO�6WXGLHV��4 This highlights the importance of metaphors and the 
cognitive structures they relate to,5 not the least important for law,6 including copyright 
law in a digital society.7

The objective is to understand digitalisation and social change better, including 
legal challenges that have emerged as a result. In order to do this, the analysis focuses 
RQ�WKH�IROORZLQJ�WRSLFV��

��� &RQFHSWLRQV� RI� WKH� QHWZRUN� DQG� KRZ�PHWDSKRUV� FRQWURO� KRZ�ZH� WKLQN� RI� LW� 
Cognitive metaphor theory demonstrates our absolute dependency on metaphors 

1 7KH�SRHP�LV�SDUW�RI�$UFKLEDOG�0DF/HLVK¶V�³+\SRFULWH�$XWHXU´�IURP�&ROOHFWHG�3RHPV�����±����. MacLeish, 
$��³+\SRFULWH�$XWHXU´�IURP�&ROOHFWHG�3RHPV������������+RXJKWRQ�0LIÀLQ�&RPSDQ\��������

2 $QGHUVVRQ�� -��'HW�'XPPD�1lWHW�� ,Q��$QGHUVVRQ�� -���6QLFNDUV��3�� �HGV���(IWHU� WKH�3LUDWH�%D\��6WRFNKROP��
0HGLHKLVWRULVN�$UNLY��.XQJOLJD�%LEOLRWHNHW��������S����í����

3 Larsson, S. 0HWDSKRUV�DQG�1RUPV��8QGHUVWDQGLQJ�&RS\ULJKW�/DZ�LQ�D�'LJLWDO�6RFLHW\��/XQG��3K'�7KHVLV��
Lund Studies in Sociology of Law, Lund University, 2011.

4 /HOLǌJLHQơ��,���6DGDXVNDV��-��$SSURDFKHV�DQG�W\SRORJ\�RI�WKH�FRQFHSW�RI�WKH�FRPPXQLW\��6RFLHWDO�6WXGLHV. 
����������������±�����

5 /DNRII��*���-RKQVRQ��0��0HWDSKRUV�:H�/LYH�%\��&KLFDJR��,/��8QLYHUVLW\�RI�&KLFDJR�3UHVV��������/DNRII��*���
Johnson, M. 3KLORVRSK\�LQ�WKH�)OHVK��WKH�(PERGLHG�0LQG�DQG�,WV�&KDOOHQJH�WR�:HVWHUQ�7KRXJKW. New York, 
1<��%DVLF�%RRNV�������

6 Larsson, S. Conceptions, categories, and embodiment – why metaphors are of fundamental importance for 
XQGHUVWDQGLQJ�QRUPV��,Q��%DLHU��0���cVWU|P��.��6RFLDO�DQG�/HJDO�1RUPV��$VKJDWH��IRUWKFRPLQJ���:LQWHU��6��
L. $�FOHDULQJ�LQ�WKH�IRUHVW��/DZ��/LIH��DQG�0LQG��&KLFDJR�DQG�/RQGRQ��8QLYHUVLW\�RI�&KLFDJR�3UHVV�������

7 Larsson, S., VXSUD�note 3.
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for our everyday talk and thinking.8 This is of relevance for how we conceptualise 
D� QHZ� WHFKQRORJ\� RU� FOXVWHUV� RI� QHZ� WHFKQRORJLHV� VXFK� DV� WKH� ,QWHUQHW� DV� ³D�
QHWZRUN�VRFLHW\´�9� ³D�NQRZOHGJH�VRFLHW\´�RU�³DQ� LQIRUPDWLRQ�VXSHUKLJKZD\´��
as well as the detailed processes within it. The digital technology has created a 
JUHDW�QHHG�IRU�FRQFHSWV�WR�ODEHO�DQG�QDYLJDWH�LQ�WKLV��QHZ��HQYLURQPHQW��ZKLFK�
RIWHQ� DUH�PHWDSKRULFDO� ORDQV� IURP� DQ� DQDORJXH� FRQWH[W�� VXFK� DV� ³WUDVK� FDQ´��
³VWUHDPLQJ´�DQG�³GHVN�WRS´�10

��� 7KH� UROH� RI� WKH� GLJLWDO� WHFKQRORJ\� LQ� FUHDWLQJ� D� JDS�EHWZHHQ� ODZ�DQG� VRFLDO�
QRUPV��WKH�H[DPSOH�RI�FRS\ULJKW� It is a well-known fact that online behaviour 
of media consumption does not comply with copyright regulations,11 this 
difference can also be expressed in terms of a gap between legal and social 
norms.12 The enforcement of copyright, the process challenged in a digital 
VRFLHW\��LV�VRPHWLPHV�UHIHUUHG�WR�LQ�WHUPV�RI�³FRS\ULJKW�ZDUV�´13

��� /HJDO�FRQFHSWLRQV�RI�FUHDWLYLW\�FKDOOHQJHG�LQ�D�GLJLWDO�FRQWH[W��&RS\ULJKW��DV�LV�
formulated in present rather homogenously articulated IP regimes,14 has through 
the years been criticised for representing a conception of creativity that is too 
PXFK� FRQVWUXFWHG� LQ� OLQH�ZLWK� WKH� URPDQWLF� QRWLRQ� RI� WKH� ³VROLWDU\� JHQLXV�´15 

8 )RU� PRUH� GHWDLOV� ORRN� LQWR� /DNRII�� *��� -RKQVRQ��0��0HWDSKRUV�:H� /LYH� %\�� VXSUD� QRWH� ��� /DNRII�� *���
Johnson, M. 3KLORVRSK\�LQ�WKH�)OHVK��WKH�(PERGLHG�0LQG�DQG�LWV�&KDOOHQJH�WR�:HVWHUQ�WKRXJKW, VXSUD�note 
���/DUVVRQ��6���VXSUD�QRWH����:LQWHU��6��/���VXSUD�note 6.

9 Castells, M. 7KH�,QIRUPDWLRQ�$JH��HFRQRP\��VRFLHW\�DQG�FXOWXUH��9ROXPH����7KH�5LVH�RI�WKH�1HWZRUN�6RFLHW\. 
0DOGHQ�0DVV��%ODFNZHOO�������

10 /DUVVRQ��6������PLOMDUGHU�NURQRU�±�RP�PHWDIRUHU��À|GHQ�	�H[HPSODU��,Q��$QGHUVVRQ��-���6QLFNDUV��3���HGV���(IWHU�
WKH�3LUDWH�%D\��0HGLHKLVWRULVNW�DUNLY��.XQJOLJD�ELEOLRWHNHW��6WRFNKROP��������/DUVVRQ��6���VXSUD�note 3. 

11 Lessig, L. )UHH�&XOWXUH��+RZ�%LJ�0HGLD�8VHV�7HFKQRORJ\�DQG�WKH�/DZ�WR�/RFN�'RZQ�&XOWXUH�DQG�&RQWURO�
&UHDWLYLW\�� 1HZ� <RUN�� 3HQJXLQ� ERRNV�� ������ /HVVLJ�� /�� 5HPL[�� 0DNLQJ� $UW� DQG� &RPPHUFH� 7KULYH� LQ�
WKH�+\EULG�(FRQRP\��1HZ�<RUN��3HQJXLQ�3UHVV��������/LWPDQ��-��'LJLWDO�&RS\ULJKW� Prometheus books, 
������/LWPDQ��-��5HDO�&RS\ULJKW�5HIRUP��,RZD�/DZ�5HYLHZ������������9DLGK\DQDWKDQ��6��&RS\ULJKWV�DQG�
&RS\ZURQJV��7KH�5LVH�RI� ,QWHOOHFWXDO�3URSHUW\�DQG�+RZ� ,W�7KUHDWHQV�&UHDWLYLW\��1HZ�<RUN��1HZ�<RUN�
University Press, cop, 2001.

12 $OWVFKXOOHU��6���%HQEXQDQ�)LFK��5��,V�PXVLF�GRZQORDGLQJ�WKH�QHZ�SURKLELWLRQ"�:KDW�VWXGHQWV�UHYHDO�WKURXJK�
an ethical dilemma. (WKLFV�DQG�,QIRUPDWLRQ�7HFKQRORJ\��������������í����)HOGPDQ��<���1DGOHU��-��7KH�/DZ�
and Norms of File Sharing. 7KH�6DQ�'LHJR�/DZ�5HYLHZ�� �������������í�����/DUVVRQ��6���VXSUD�QRWH���� 
6FKXOW]��0�� )�� &RS\QRUPV�� &RS\ULJKW� DQG� 6RFLDO� 1RUPV�� ,Q�� <X�� 3�� .�� �HG��� ,QWHOOHFWXDO� 3URSHUW\� DQG�
,QIRUPDWLRQ� :HDOWK�� ,VVXHV� DQG� 3UDFWLFHV� LQ� WKH� 'LJLWDO� $JH�� *UHHQZRRG�� 3UDHJHU� 3XEOLVKHUV�� ������
6FKXOW]��0��)��)HDU�DQG�1RUPV�DQG�5RFN�	�5ROO��:KDW�-DPEDQGV�&DQ�7HDFK�8V�DERXW�3HUVXDGLQJ�3HRSOH�
WR�2EH\�&RS\ULJKW�/DZ��%HUNHOH\�7HFKQRORJ\�/DZ�-RXUQDO�� ������ ��������� ���í�����6WUDKLOHYLW]��/�� -��
Charismatic Code, Social Norms, and the Emergence of Cooperation on the File-Swapping Networks. 
9LUJLQLD�/DZ�5HYLHZ������������������í�����6WUDKLOHYLW]��/��-��6RFLDO�1RUPV�IURP�&ORVH�.QLW�*URXSV�WR�
Loose-Knit Groups. 7KH�8QLYHUVLW\�RI�&KLFDJR�/DZ�5HYLHZ������������������í�����6YHQVVRQ��0���/DUVVRQ��
6��,QWHOOHFWXDO�3URSHUW\�/DZ�&RPSOLDQFH�LQ�(XURSH��,OOHJDO�)LOH�VKDULQJ�DQG�WKH�5ROH�RI�6RFLDO�1RUPV��1HZ�
0HGLD�	�6RFLHW\��2012.

13 Patry, W. 0RUDO�3DQLFV�DQG�WKH�&RS\ULJKW�:DUV��2[IRUG�8QLYHUVLW\�3UHVV��������/HVVLJ��/��5HPL[��VXSUD�
note 11.

14 /DUVVRQ�� 6�� 'HQ� VWLJEHURHQGH� XSSKRYVUlWWHQ�� 2P� NRQVHNYHQVHUQD� DY� UlWWVOLJ� LQOnVQLQJ� L� HQ� GLJLWDO� WLG��
5HWI UG, 1RUGLF�-RXUQDO�RI�/DZ�DQG�-XVWLFH���������������/DUVVRQ��6��7KH�3DWK�'HSHQGHQFH�RI�(XURSHDQ�
&RS\ULJKW������6&5,37�HG��$�-RXUQDO�RI�/DZ��7HFKQRORJ\�	�6RFLHW\� 2011, 8.

15 Patry, W., VXSUD� QRWH� ���� 5RVH��0��$XWKRUV� DQG� 2ZQHUV�� 7KH� ,QYHQWLRQ� RI� &RS\ULJKW. Cambridge and 
/RQGRQ��+DUYDUG�8QLYHUVLW\�3UHVV�������
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This may include a narrow or non-present conceptualisation of the Internet and 
what the Internet can lead to in terms of remixing,16 crowdsourcing17 or other 
types of mass collaboration.18

As indicated under each of the three topics, there are a number of analyses of 
relevance to each of the topics. However, what marks the novelty of the contribution that 
WKLV�DUWLFOH�PDNHV�WR�WKH�GLVFXVVLRQV�RQ�WKH�FRPELQDWLRQ�RI�WKH�FRQFHSWXDO�VLJQL¿FDQFH�
of metaphors in the digital society, the gap between social and legal norms as well 
as how conceptions of creativity in copyright law are particularly challenged in the 
digitally augmented reality is that analyses that combine the three topics above are rare. 
There are few works that stand out in terms of importance for this article, such as Stefan 
Larsson’s 0HWDSKRUV�DQG�QRUPV²XQGHUVWDQGLQJ�FRS\ULJKW� ODZ� LQ�D�GLJLWDO� VRFLHW\19, 
parts of the work of Lawrence Lessig, as well as William Patry’s 0RUDO�SDQLFV�DQG�
WKH�FRS\ULJKW�ZDUV.20 The three listed topics or questions mean that the article evokes 
a multidisciplinary dialogue between cognitive theory and sociology of law, not the 
least relevant for questions of culture and technology, in order to speak of legal and 
social issues related to digitalisation. As mentioned, it is more theoretically explorative 
and tentative than empirical in its deconstruction of FRQFHSWLRQV�LQ�WKH�FRGH, be it the 
Internet and programming protocol, our understandings of it, or copyright law.21 

1. Conceptions of Technology and Social Change

Historically, technology has often played an important role in social and normative 
transitions.22 The combustion engine took a central position in what later became known 
as the industrialised society, an urbanising era of factories and production, following 
the rural society tied to agriculture and trade.23 With each type of society it is likely that 
VSHFL¿F�FRQFHSWLRQV�HPHUJHG�WLHG�WR�WKH�SDWWHUQV�RI�EHKDYLRXU�UHOHYDQW�WR�WKH�W\SH��6RPH�
FRQFHSWLRQV� DUH� LQ� FRQÀLFW� ZKHQ� VRFLHW\� FKDQJHV�� VRPH� QHZ� FRQFHSWLRQV� HPHUJH�24 

16 Lessig, L. 5HPL[��VXSUD�note 11. 
17 Brabham, D. C. /HYHUDJLQJ�WKH�&ROOHFWLYH�,QWHOOLJHQFH�RI�2QOLQH�&RPPXQLWLHV�IRU�3XEOLF�*RRG. Dissertation, 

7KH�8QLYHUVLW\�RI�8WDK��'HSDUWPHQW�RI�&RPPXQLFDWLRQ��������+RZH��-��&URZGVRXUFLQJ��:K\�WKH�3RZHU�RI�
WKH&FURZG�LV�'ULYLQJ�WKH�)XWXUH�RI�%XVLQHVV��1HZ�<RUN��&URZQ�%XVLQHVV�������

18 Surowiecki, J. 0DVVDQV� YLVKHW�� KXU� GHW� NRPPHU� VLJ� DWW� ÀHUD� VW\FNHQ� lU� VPDUWDUH� lQ� QnJUD� In� RFK� KXU�
NROOHNWLY� NORNVNDS� IRUPDU� DIIlUVYHUNVDPKHWHU�� HNRQRPLHU�� VDPKlOOHQ� RFK� QDWLRQHU�� 6WRFNKROP��6DQWHUXV��
������7DSVFRWW��'���:LOOLDPV��$��'��:LNLQRPLFV��+RZ�0DVV�&ROODERUDWLRQ�&KDQJHV�(YHU\WKLQJ��H[WHQGHG�
HGLWLRQ���/RQGRQ��$WODQWLF��������

19 Larsson, S., VXSUD�note 3.
20 Patry, W.,�VXSUD�note 13.
21 6HH�/HVVLJ¶V�XVH�RI�WKH�GRXEOH�PHDQLQJ�RI�³FRGH´�LQ�/HVVLJ��/��&RGH�YHUVLRQ������1HZ�<RUN��%DVLF�ERRNV�

cop, 2006.
22 Vago, S. /DZ�DQG�VRFLHW\���WK�HGLWLRQ��3UHQWLFH�+DOO��������S�����í�����
23 (ZHUPDQ��$���+\GpQ��+��,7�RFK�VRFLDO�I|UlQGULQJ��%\JJIRUVNQLQJVUnGHW�������
24 $V�VWDWHG�E\�/DUVVRQ��³7KH�FRQFHSWLRQ�GH¿QHV�ZKDW� LV�D�VRFLDOO\�PHDQLQJIXO�XVH�RI� ODQJXDJH�RI�D�JLYHQ�

phenomenon, and it does so through metaphor. By opening up for the social aspects of meaning-making, 
WKH�FRQWH[W�GHSHQGHQF\�DQG�WKH�VLWXDWHG��WKH�VRFLR�FXOWXUDO�LPSOLFDWLRQV�DUH�RI�JUHDW�LPSRUWDQFH�´�/DUVVRQ��6��� 
VXSUD�note 6. See also Larsson, S., VXSUD�note 3 and Larsson, S. Metaforerna och rätten. 5HWI UG�1RUGLF�
-RXUQDO�RI�/DZ�DQG�-XVWLFH��IRUWKFRPLQJ��



Societal Studies. 2012, 4(3): 1009–1030. 1013

Digital technology has changed conditions for communication in its widest sense and 
has, therefore, caused a changed behaviour in the society in connection with what can be 
SHUFHLYHG�DV�D�QRUPDWLYH�FKDQJH��IRU�LQVWDQFH�UHJDUGLQJ�¿OH�VKDULQJ�RI�PHGLD�FRQWHQW�25 

7HFKQRORJ\� SOD\V� D� VLJQL¿FDQW� UROH� LQ� ZK\� FRS\ULJKW� LV� FRQWHVWHG� LQ� D� GLJLWDO�
society, and the result can be interpreted as a battle between norms that occurs in times 
RI�FKDQJH��2Q�WKH�RQH�KDQG�ZH�¿QG�WKH�QRUPV�WKDW�VHHP�PRUH�WUDGLWLRQDO��SHUKDSV�WLHG�
to the preconditions of the old technology and often formally anchored in law.26�2Q�WKH�
RWKHU�KDQG�ZH�¿QG�HPHUJLQJ�VRFLDO�QRUPV�QRW�DQFKRUHG�LQ�DQ\�IRUPDO�VWDWXWHV��SRVVLEO\�
LQ�JUHDW�FRQWUDVW�DQG�FRQÀLFW�WR�WKH�WUDGLWLRQDO�QRUPV��6RFLDO�FKDQJH��DV�LV�VRPHWLPHV�
argued, can be found in the dynamic combination of many factors, of which technology 
is one. As Castells, on the verge of a new millennium, captures the novelty of the time 
LQ�WHUPV�RI�³QHWZRUNV´��

³1HWZRUNV� FRQVWLWXWH� WKH� QHZ� VRFLDO� PRUSKRORJ\� RI� RXU� VRFLHWLHV�� DQG� WKH� GLIIXVLRQ�
RI� QHWZRUNLQJ� ORJLF� VXEVWDQWLDOO\� PRGL¿HV� WKH� RSHUDWLRQ� DQG� RXWFRPHV� LQ� SURFHVVHV�
of production, experience, power, and culture. While the networking form of social 
RUJDQL]DWLRQ� KDV� H[LVWHG� LQ� RWKHU� WLPHV� DQG� VSDFHV�� WKH� QHZ� LQIRUPDWLRQ� WHFKQRORJ\�
paradigm provides the material basis for its pervasive expansion throughout the entire 
VRFLDO�VWUXFWXUH�´27 

7KLV�QHZ�IRUP�RI�DUUDQJLQJ�VRFLDO�OLIH��WKLV�QHZ�³VRFLDO�PRUSKRORJ\�RI�RXU�VRFLHWLHV´�
DVNV�LQWHUHVWLQJ�TXHVWLRQV�RI�ODZ��DPRQJ�RWKHU�GLVFLSOLQHV��WR�DQVZHU��GRHV�D�VSHFL¿F�ODZ�
RU�OHJDO�UHJXODWLRQ�DSSO\�ZHOO�WR�WKLV�QHZ�IRUP"�,I�QRW��KRZ�LW�PD\�EH�UHYLVHG��LI�LW�VKRXOG��
A consequence of digitalisation is sometimes spoken of in terms of a social change. 
However, a social change is a broad term. To use Vago’s description, a social change 
PHDQV�³WKDW�ODUJH�QXPEHUV�RI�SHRSOH�DUH�HQJDJLQJ�LQ�JURXS�DFWLYLWLHV�DQG�UHODWLRQVKLSV�
WKDW�DUH�GLIIHUHQW�IURP�WKRVH�LQ�ZKLFK�WKH\�RU�WKHLU�SDUHQWV�HQJDJHG�LQ�SUHYLRXVO\�´28 This 
LV�D�VLPSOH�GH¿QLWLRQ�WKDW�UHTXLUHV�VRPH�VRUW�RI�DGGLWLRQDO�H[SODQDWLRQ��9DJR�FRQWLQXHV�
ZLWK�VWDWLQJ�WKDW��

³6RFLHW\� LV� D� FRPSOH[� QHWZRUN� RI� SDWWHUQV� RI� UHODWLRQVKLSV� LQ�ZKLFK� DOO� WKH�PHPEHUV�
participate in varying degrees. These relationships change, and behaviour changes at the 
same time. Individuals are faced with new situations to which they must respond. These 
VLWXDWLRQV�UHÀHFW�VXFK�IDFWRUV�DV�QHZ�WHFKQRORJLHV��QHZ�ZD\V�RI�PDNLQJ�OLYLQJ��FKDQJHV�
in place of residence, innovations, new ideas, and new social values. Thus, social change 
PHDQV�PRGL¿FDWLRQV�LQ�WKH�ZD\�SHRSOH�ZRUN��UHDU�D�IDPLO\��HGXFDWH�WKHLU�FKLOGUHQ��JRYHUQ�
WKHPVHOYHV��DQG�VHHN�XOWLPDWH�PHDQLQJ�LQ�OLIH�´29 

25 /DUVVRQ��6���+\GpQ��+��/DZ��GHYLDWLRQ�DQG�SDUDGLJPDWLF�FKDQJH��&RS\ULJKW�DQG�LWV�PHWDSKRUV��,Q��9DUJDV��0���HW�
al. 7HFKQRORJ\�IRU�)DFLOLWDWLQJ�+XPDQLW\�DQG�&RPEDWLQJ�6RFLDO�'HYLDWLRQV��,QWHUGLVFLSOLQDU\�3HUVSHFWLYHV. 
IGI Global, 2010.

26 Larsson, S., VXSUD�QRWH����6YHQVVRQ��0���/DUVVRQ��6���VXSUD�note 12.
27 Castells, M., VXSUD note 9, p. 500. 
28 Vago, S., VXSUD note 22, p. 331. 
29 ,ELG., p. 331. 
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Whether we accept or not all these types of changes that Vago addresses, many 
of these types can also describe the changes occurring in a digitalising society. Many 
W\SHV�RI�EHKDYLRXU�FKDQJH��L�H�� WKH�YHU\�ZD\�SHRSOH�PDNH�WKHLU� OLYLQJ��FRPPXQLFDWH��
understanding of social values and innovation also change.

Social changes are in some way linked to the technological development, in this 
FDVH�HQDEOLQJ�D�GLJLWDO�HQYLURQPHQW��D�³QHWZRUN�VRFLHW\�´30 the interconnection of people, 
processes, applications, work tasks and leisure pursuits, which have lead to a globalised 
VRFLHW\��D�³RQH�ZRUOG´�FRQWH[W�ZKHUH�³FDXVHV�DQG�HIIHFWV�FDQ� UHYHUEHUDWH� WKURXJKRXW�
WKH�HQWLUH�V\VWHP�´�LQ�WKH�ZRUGV�RI�5REHUW�+DVVDQ�31 The trends connected to the human 
norms of conduct have the potential to disperse throughout the network to the extent 
they are dependant on the constraints and possibilities of the network, and challenge, 
for example, legal notions operational under the geographical delineations of a nation.

The labelling of the Internet and its social consequences addresses the fact that 
whenever someone attempts to describe or give a name to a new situation that has not 
RFFXUUHG�EHIRUH�D�PHWDSKRU�LV�OLNHO\�WR�¿OO�WKH�VSRW��$QG��LQGHHG��DUH�WKHUH�PHWDSKRUV�
WR� QDPH� ZKDW� DJH� ZH� KDYH� PRYHG� LQWR"� 0DQXHO� &DVWHOOV� VR� FRQYLQFLQJO\� DUJXHV�
IRU� ³WKH�QHWZRUN� VRFLHW\�´� FDOOLQJ� WKH�QHWZRUN� WKH� ³IDEULF� RI� RXU� OLYHV´32�ZKHUH� ³WKH�
new information technology paradigm provides the material basis for its pervasive 
H[SDQVLRQ�WKURXJKRXW�WKH�HQWLUH�VRFLDO�VWUXFWXUH�´33�$QRWKHU�PHWDSKRU��³WKH�LQIRUPDWLRQ�
VXSHUKLJKZD\´�FDQ�EH�UHDG�DERXW�LQ�VRXUFHV�GDWLQJ�EDFN�DV�IDU�DV�WKH�����¶V�VXFK�DV�WKH�
Green paper preceding the InfoSoc directive.34 This metaphor reached its peak of use 
in 1996, according to Blavin & Cohen.35�2QH�PRUH�PHWDSKRU�LV�³F\EHUVSDFH´��ZKLFK�
to some might seem a little less of a metaphor, which, in turn, describes a common 
feature of metaphors, they tend to sink in out of the conscious level of peoples’ minds to 
become perceived less as metaphors. The problem with all of these grand metaphors is 
that they risk leading the associations to a place where it suddenly seems like HYHU\WKLQJ 
has changed, HYHU\WKLQJ is new. The tricky balances lie in acknowledging what really is 
new, and then place this new element in the old prevailing structures.

When searching and describing a social change it is also about who is doing it, about 
the eye that is observing. Consider the example of Putnam’s lonely bowlers expressed in 
an essay in 1995, later developed in the book %RZOLQJ�DORQH��7KH�FROODSVH�DQG�UHYLYDO�
RI� $PHULFDQ� FRPPXQLW\.36 Putnam interprets the decline of people participating in 

30 7KH�PRVW�LQÀXHQWLDO�WH[W�RQ�WKH�³QHWZRUN�VRFLHW\´�LV�OLNHO\�0DQXHO�&DVWHOOV¶�WULORJ\�RQ�WKH�LQIRUPDWLRQ�DJH��
where the second volume is named 7KH�ULVH�RI�WKH�QHWZRUN�VRFLHW\��&DVWHOOV��0���VXSUD�QRWH����&DVWHOOV��0��7KH�
,QIRUPDWLRQ�$JH��HFRQRP\��VRFLHW\�DQG�FXOWXUH��9ROXPH��� 7KH�SRZHU�RI�LGHQWLW\��0DOGHQ�0DVV��%ODFNZHOO��
������ &DVWHOOV��0�� 7KH� ,QIRUPDWLRQ� $JH�� HFRQRP\�� VRFLHW\� DQG� FXOWXUH�� 9ROXPH� ��� (QG� RI� PLOOHQQLXP, 
0DOGHQ�0DVV��%ODFNZHOO�������

31 Hassan, R. 7KH�,QIRUPDWLRQ�6RFLHW\��Polity Press, 2008.
32 Castells, M., VXSUD note 9, p. 362. 
33 ,ELG., p. 500.
34 European Commission Green Paper of 27 July 1995 on Copyright and Related Rights in the Information 

6RFLHW\�&20���������
35 %ODYLQ��-��+���&RKHQ��,��*��*RUH��*LEVRQ��DQG�*ROGVPLWK��7KH�(YROXWLRQ�RI�,QWHUQHW�0HWDSKRUV�LQ�/DZ�DQG�

Commentary. +DUYDUG�-RXUQDO�RI�/DZ�DQG�7HFKQRORJ\������������������í����
36 Putnam, R. D. %RZOLQJ� DORQH�� 7KH� FROODSVH� DQG� UHYLYDO� RI� $PHULFDQ� FRPPXQLW\��1HZ�<RUN�� 6LPRQ�	�

Schuster, 2000.
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voluntary associations, such as bowling leagues in the United States, as a sign of a more 
and more lacking social capital in society, that the members of American society are 
losing the connection with each other, family, friends, neighbours and even democratic 
structures. As a response to this view, Scott and Johnson a few years later concluded 
in their article %RZOLQJ� DORQH�� EXW� RQOLQH� WRJHWKHU�� VRFLDO� FDSLWDO� LQ� H�FRPPXQLWLHV 
that although membership in these voluntary associations, such as bowling leagues, 
service clubs, parent-teacher associations and so on declines, the participation in the 
QHZ�IRUPV�RI�YROXQWDU\�DVVRFLDWLRQV�RQOLQH��WKH�³H�FRPPXQLWLHV´��DSSHDUV�WR�EH�UDSLGO\�
increasing.37 The Internet is to some extent the new arena for social connections, giving 
birth to a solidarity that has other preconditions to be formed over, which the Putnam’s 
analogue perspective did not consider. It is easy to be sceptical about seeing social 
media, micro blogging and Facebook friends as a social glue of some kind, but it is much 
more interesting to look for what all these phenomena mean, in terms of sociality, and 
meaning-making. To what extent these phenomena are replacing more traditional forms 
of being part of something social, to what extent are they extending and complementing 
this possibility. For example, what does the deconstruction of dichotomies such as 
SULYDWH�SXEOLF�PHDQ"�7KHVH�WKLQJV�PDWWHU�DQG��SDUWLFXODUO\��IRU�WKHLU�UROH�LQ�UHJXODWLQJ�
social vis-à-vis legal norms in a digital society. 

2. When "ere Is a Gap Between Legal and Social Norms

$URXQG�WKH�WLPH�WKH�(XURSHDQ�(QIRUFHPHQW�'LUHFWLYH��,35('��ZDV�LPSOHPHQWHG�LQ�
Sweden, in the year 2009, the Cybernorms research group conducted a study regarding 
WKH� VWUHQJWK� RI� VRFLDO� QRUPV� UHODWLQJ� WR� FRS\ULJKW�� DV� ZHOO� DV� WR� DFWXDO� ¿OH� VKDULQJ�
frequencies.38 The study included two surveys with approximately 1000 individuals 
between 15 and 25 years that were conducted a few months before the implementation 
and a few months afterwards. The results were striking, yet not particularly unanticipated. 
$OWKRXJK�WKH�IUHTXHQF\�E\�ZKLFK�WKH�UHVSRQGHQWV¶�¿OH�VKDULQJ�GHFUHDVHG�DV�D�UHVXOW�RI�
WKH�ODZ��WKH�VWUHQJWK��RU�ZHDNQHVV��RI�WKH�VRFLDO�QRUP�WR�VXSSRUW�FRS\ULJKW�ZDV�HTXDOO\�
low.39 This means that a short-term effect of the law was that some people made the 
FKRLFH�QRW�WR�¿OH�VKDUH��DV�PXFK��GXH�WR�D�IHDU�RI�JHWWLQJ�FDXJKW�YLRODWLQJ�WKH�ODZ��EXW�
QRW�GXH�WR�WKH�UHDVRQ�WKDW�WKH�DFWLRQ�LWVHOI�ZRXOG�EH�SHUFHLYHG�DV�ZURQJIXO�LQ�DQ\�ZD\�

³,Q�RWKHU�ZRUGV��LW�ZDV�GXH�WR�WKH�IHDU�RI�EHLQJ�SXQLVKHG�E\�WKH�VWDWH�WKDW�VRPH�LQGLYLGXDOV�
FKRVH�WR�VWRS�¿OH�VKDULQJ�DQG�QRW�EHFDXVH�WKH\�WKHPVHOYHV�RU�SHRSOH�LQ�WKHLU�OLYHV�KDYH�
changed their minds on the issue itself. They stop as a result of a fear of getting caught 

37 6FRWW��-��.���-RKQVRQ��7��*��%RZOLQJ�DORQH�EXW�RQOLQH�WRJHWKHU��VRFLDO�FDSLWDO�LQ�H�FRPPXQLWLHV�LQ�FRPPXQLW\�
development. -RXUQDO�RI�WKH�FRPPXQLW\�GHYHORSPHQW�VRFLHW\��������������

38 Reported in Larsson, S., VXSUD� QRWH� ��� /DUVVRQ�� 6��� 6YHQVVRQ�� 0�� &RPSOLDQFH� RU� 2EVFXULW\"� 2QOLQH�
Anonymity as a Consequence of Fighting Unauthorised File-sharing. 3ROLF\�	�,QWHUQHW����������������í�����
6YHQVVRQ��0���/DUVVRQ��6���VXSUD�QRWH�����6YHQVVRQ��0���/DUVVRQ��6��6RFLDO�1RUPV�DQG�,QWHOOHFWXDO�3URSHUW\��
2QOLQH�1RUPV�DQG�WKH�(XURSHDQ�/HJDO�'HYHORSPHQW��/XQG��/XQG�8QLYHUVLW\��5HVHDUFK�5HSRUW�LQ�6RFLRORJ\�
of Law, 2009.

39 6YHQVVRQ��0���/DUVVRQ��6���VXSUD�note 12.
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and being punished and not because the social landscape has altered. Young people do 
not subscribe to the arguments on which the law rests and neither do those people who are 
close to them. However, some young people do submit to the authorities and the threat of 
SXQLVKPHQW�´40

7KLV�UHDI¿UPV�ZKDW�PDQ\�DOUHDG\�VXVSHFW��/DUJH�VHJPHQWV�RI�VRFLHW\��YHU\�OLNHO\�
PRVW�RIWHQ�WKH�WHFK�VDYY\�\RXQJ�SHRSOH��GH¿QLWHO\�PHGLDWHG�E\�WKH�XVH�RI�GLJLWDO�DQG�
networked technology, do not feel that it is normatively wrong to break the law when it 
FRPHV�WR�FRS\ULJKW�DQG�¿OH�VKDULQJ��

It is safe to say that copyright is, for several reasons, one of the most problematic 
areas at the intersection of new technologies and law.41 The intensity of the debate 
from late 1990s up to the present day is the unquestionable sign of it. For this reason 
the intersection is reviewed as a case in this article. Copyright is also regarded as an 
important case on a societal level. For instance, the law professor James Boyle early on 
LGHQWL¿HG�FRS\ULJKW�DV�RQH�RI�WKH�FUXFLDO�LVVXHV�LQ�WKH�FRQVWUXFWLRQ�RI�WKH�³LQIRUPDWLRQ�
VRFLHW\�´�LQ�6KDPDQV��6RIWZDUH�DQG�6SOHHQV��/DZ�DQG�WKH�&RQVWUXFWLRQ�RI�WKH�,QIRUPDWLRQ�
6RFLHW\.42�%R\OH�KDV�IXUWKHU�HPSKDVLVHG�WKH�QHHG�IRU�D�FROOHFWLYH�ÀDJ�XQGHU�ZKLFK�VR�
many seemingly disparate issues related to the new technologies and regulation could 
EH�FROOHFWHG��DQG�KDV�LGHQWL¿HG�WKLV�DV�DQ�³HQYLURQPHQWDOLVP�IRU�WKH�1HW´43�RU�D�³FXOWXUDO�
HQYLURQPHQWDOLVP��DQ�HQYLURQPHQWDOLVP�IRU�WKH�PLQG�´44 Further, Boyle argues that, in the 
ODVW�¿IW\�\HDUV��FRS\ULJKW�KDV�H[SDQGHG�LWV�SURWHFWLRQ�DQG�WKDW�WKLV�KDV�EHHQ�GRQH�³DOPRVW�
entirely in the absence of empirical evidence, and without empirical reconsideration to 
VHH�LI�RXU�SROLFLHV�ZHUH�ZRUNLQJ�´45�7KLV�³HYLGHQFH�IUHH´�GHYHORSPHQW�UXQV�RQ�³IDLWK�
DORQH´�DQG�LW�LV�D�IDLWK�WKDW�LV�EDVHG�RQ�D�³FOXVWHU�RI�LGHDV´�WKDW�%R\OH�LGHQWL¿HV�46 This 
³FOXVWHU�RI�LGHDV´�LV�RI�UHOHYDQFH�WR�WKH�XQGHUO\LQJ�FRQFHSWLRQV�RI�WKH�FRS\ULJKW�GHEDWH��
as analysed in Stefan Larsson’s 0HWDSKRUV�DQG�1RUPV±8QGHUVWDQGLQJ�&RS\ULJKW�/DZ�
LQ�D�'LJLWDO�6RFLHW\.47�$OWKRXJK�WKH�³FOXVWHU�RI�LGHDV´�OHDGV�WR�ZKDW�SURIHVVRU�-HVVLFD�
/LWPDQ�GHVFULEHV� LQ� WHUPV�RI�³FKRRVLQJ�PHWDSKRUV´� LQ�FRS\ULJKW�GHYHORSPHQW� LQ�KHU�
book 'LJLWDO�&RS\ULJKW from 2001. Using probably her strongest contribution to the 
FRS\ULJKW�GHEDWH�VKH�RXWOLQHV�³DQ�HYROXWLRQ� LQ�PHWDSKRUV´� WKDW�³FRQFHDO�DQ� LPPHQVH�
VOHLJKW�RI�KDQG´�

³:H�DV�D�VRFLHW\�QHYHU�DFWXDOO\�VDW�GRZQ�DQG�GLVFXVVHG� LQ�SROLF\� WHUPV�ZKHWKHU��QRZ�
that we had grown from a copyright-importing nation to a copyright-exporting nation, we 
wanted to recreate copyright as a more expansive sort of control. Instead, by changing 

40 6YHQVVRQ��0���/DUVVRQ��6���VXSUD�note 12, p. 13. 
41 Lundblad, N. /DZ�LQ�WKH�1RLVH�VRFLHW\��,&7�3ROLF\�0DNLQJ�DQG�6RFLHWDO�0RGHOV��*RWKHQEXUJ��3K'�7KHVLV�LQ�

Informatics, IT University, 2007.
42 Boyle, J. 6KDPDQV, 6RIWZDUH�DQG�6SOHHQV��/DZ�DQG�WKH�&RQVWUXFWLRQ�RI�WKH�,QIRUPDWLRQ�6RFLHW\. Harvard 

University Press, 1996.
43 %R\OH��-��3ROLWLFV�RI�,QWHOOHFWXDO�3URSHUW\��$Q�(QYLURQPHQWDOLVP�IRU�WKH�1HW��'XNH�/DZ�-RXUQDO� 1997, 47. 
44 Boyle, J. 7KH�3XEOLF�'RPDLQ��(QFORVLQJ�WKH�&RPPRQV�RI�WKH�0LQG��1HZ�+DYHQ�	�/RQGRQ��<DOH�8QLYHUVLW\�

Press, 2008, p. 241.
45 ,ELG., p. 236. 
46 ,ELG. 
47 Larsson, S., VXSUD�note 3. 
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metaphors, we somehow got snookered into believing that copyright had always been 
intended to offer content owners extensive control, only, before now, we didn’t have the 
PHDQV�WR�HQIRUFH�LW�´48

7KLV�WUDQVLWLRQ��VWDUWLQJ�ZLWK�WKH�FRQFHSWLRQ�RI�PXWXDO�EHQH¿W�IRU�WKH�FUHDWRU�DQG�WKH�
public and ending with the conception of copyright as a system of incentives, completely 
changes the arguments and rhetoric around it.49 This is also supported by a law professor 
William Patry, who has focused on the importance of metaphors in what he describes as 
WKH�³FRS\ULJKW�ZDUV´�LQ�0RUDO�SDQLFV�DQG�WKH�FRS\ULJKW�ZDUV.50 

2QH�RI�WKH�$PHULFDQ�ODZ�VFKRODUV�ZKR�HDUO\�RQ�LGHQWL¿HG�FRS\ULJKW�DV�FHQWUDO�WR�WKH�
understanding of regulatory issues with the Internet and new digital technologies was 
Lawrence Lessig, a professor of law at Stanford University. He has written a number of 
publications on the interplay between regulation and what the Internet brings in terms 
of creativity, culture and innovative forces and the mind. He has produced one of the 
most relevant analyses from sociology of law point of view in &RGH�DQG�2WKHU�/DZV�
RI�&\EHUVSDFH,51 which he updated in &RGH�9HUVLRQ����.52 Here Lessig describes the 
programming code as law, as a directing action and thus making the software architect 
a sort of lawmaker. 7KLV�GXDOLW\��RI�D�OHJDO�FRGH�DQG�D�SURJUDPPLQJ�FRGH��LV�UHÀHFWHG�
by the title of this article, connecting the cognitive theory and all other theories behind 
WKH�QRWLRQ�RI�³FRQFHSWLRQV´�ZLWK�WKLV�GXDOLW\�LQ�WHUPV�RI�³FRQFHSWLRQV�LQ�WKH�FRGH�´53 
Lessig’s 5HPL[��0DNLQJ�$UW�DQG�&RPPHUFH�7KULYH�LQ�WKH�+\EULG�(FRQRP\ is also of 
relevance to the analysis of copyright and the social practices affected by it.54 It is in 
WKLV�ERRN�WKDW�/HVVLJ�KLJKOLJKWV�WKH�PHWDSKRULF�LQÀXHQFH�RQ�WKH�GHEDWH�RYHU�FRS\ULJKW��
IDFLQJ�SUREOHPV�LQ�D�GLJLWDO�VRFLHW\��

³7KH�LQVSLUDWLRQ�IRU�WKLV�ERRN�LV�WKH�FRS\ULJKW�ZDUV��E\�ZKLFK�ULJKW�WKLQNLQJ�VRUWV�PHDQ�
not the ‘war’ on copyright ‘waged’ by ‘pirates’ but the ‘war’ on ‘piracy’, which ‘threatens’ 
WKH�µVXUYLYDO¶�RI�FHUWDLQ�LPSRUWDQW�$PHULFDQ�LQGXVWULHV�´55

Lessig’s arguments and analyses of conditions for creativity are relevant to any 
analysis of the purpose and outcome of copyright regulation. Lessig has maintained a 
constant focus on culture and creativity, and the legal foundation that would best serve its 
preservation in a digitalised world. The implications of Digital Rights Management are 
also relevant here, shown by Tarleton Gillespie, who analyses the technological focus of 
the copyright battle.56 Since digital technology, code included, offers opportunities for 
reshaping structures, architectures and conditions for action, its JHQHUDWLYLW\ is a relevant 

48 Litman, J. 'LJLWDO�&RS\ULJKW, VXSUD�note 11, p. 86. 
49 Larsson, S., VXSUD�note 3, p. 105. 
50 Patry, W.,�VXSUD�note 13.
51 Lessig, L. &RGH�DQG�2WKHU�/DZV�RI�&\EHUVSDFH��1HZ�<RUN��%DVLF�ERRNV�������
52 Lessig, L., VXSUD�note 21.
53 )RU�PRUH�RQ�WKH�WKHRUHWLFDO�EDFNJURXQG�RI�³FRQFHSWLRQV´��VHH�/DUVVRQ��6���VXSUD�QRWH����S����í������í����

���í����
54 Lessig, L. 5HPL[��VXSUD�note 11. 
55 ,ELG., p. xv. 
56 Gillespie, T. :LUHG�6KXW"�&RS\ULJKW�DQG�WKH�6KDSH�RI�'LJLWDO�&XOWXUH��0,7�3UHVV��������S�����í����
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WHUP��¿UVW�FRLQHG�E\�-RQDWKDQ�=LWWUDLQ, a US professor of Internet law and of computer 
science, and developed for example in 7KH�)XWXUH�RI�WKH�,QWHUQHW�DQG�+RZ�WR�6WRS�,W.57 

These are merely a few examples of the growing body of literature on issues 
related to copyright in the online context, and it is a clear sign of legislation under great 
VWUDLQ��/HJLVODWLRQ�KDV�EHHQ� FKDOOHQJHG� IRU� D� IHZ�\HDUV�� D� OHJLVODWLRQ�JDS� WKDW� VKRZV�
no comforting signs of being functionally negotiated over the course of the next few 
years exists. This means, all in all, that not only is copyright of vital importance when 
trying to understand the regulatory challenges of an intensely digitalised and networked 
society, it also includes aspects of global business, debates on incentives for creativity 
and culture, investment protection, privacy issues, issues of democracy and who is to 
determine the law. 

/HVVLJ�UHDI¿UPV�WKH�LPSRUWDQFH�RI�VWXG\LQJ�ODZ�DQG�³UHJXODELOLW\´�LQ�UHODWLRQ�WR�QHZ�
technologies that are of importance to social norms in an online environment, however, 
WKHUH�LV�WKH�JURXS�DV�IRU�H[DPSOH��%R\OH��/LWPDQ�DQG�3DWU\�ZKR�VXSSRUWV�WKH�FRQWLQXHG�
and detailed analysis of metaphors and underlying conceptions in copyright.58 As I 
mentioned above, some scholars take on a power struggle perspective, often referring 
WR�³WKH�ZDU�RQ�¿OH�VKDULQJ�´59�2Q�WKH�RQH�KDQG��LQ�WKLV�LPDJLQHG�EDWWOH�VWDQGV�XS�³WKH�
+ROO\ZRRG�(PSLUH´� WKDW� LV�FRORQLVLQJ� WKH�JOREH��DQG��RQ� WKH�RWKHU�KDQG��HPHUJH� WKH�
DQRQ\PRXV�PLOOLRQV�RI�³NLGV´�LOOHJDOO\�¿OH�VKDULQJ�60 

³7KLV�ZDU� WRR�KDV� DQ� LPSRUWDQW�REMHFWLYH��&RS\ULJKW� LV�� LQ�P\�YLHZ�DW� OHDVW�� FULWLFDOO\�
important to a healthy culture. Properly balanced, it is essential to inspiring certain forms 
of creativity. Without it, we would have a much poorer culture. With it, at least properly 
balanced, we create the incentives to produce great new works that otherwise would not 
EH�SURGXFHG�´61

These different explanatory perspectives clearly show that there is something 
DERXW�WKH�FRS\ULJKW�DQG�¿OH�VKDULQJ�LVVXH�WKDW�FRQQHFWV�WR�D�WHFKQRORJ\�WKDW�VRPHKRZ�
SDUWLFLSDWHV� LQ� IXQGDPHQWDOO\� FKDOOHQJLQJ� ROGHU� VWUXFWXUHV�� OHJDO�� WHFKQRORJLFDO�� DQG�
HFRQRPLFDO�LQFOXGLQJ�QRUP�VWUXFWXUHV��7KHUH�LV�VRPHWKLQJ�DERXW�WKH�³QHWZRUN�´�ZKLFK�
Manuel Castells chose to describe as the single most important characteristics of our 
times.62

The productive regulation mechanism of the given issue of copyright in a digital 
context lies in the gap between the social and the legal norms and in the difference of 
the conceptions that construct these dissimilar norms. The fact that this regulation is 
DPD]LQJO\�KRPRJHQRXV�WKURXJKRXW�WKH�JOREH��DV�ZHOO�DV�LQ�(XURSH��GXH�WR�LQWHUQDWLRQDO�
WUHDWLHV�DQG�DJUHHPHQWV�EHWZHHQ�VWDWHV�DQG�VXSUDQDWLRQDO�³KDUPRQLVDWLRQ´�ZLWKLQ� WKH�
EU makes an analysis of the central metaphors in copyright valid for far more than any 

57 Zittrain, J. 7KH�)XWXUH�RI�WKH�,QWHUQHW��DQG�+RZ�WR�6WRS�,W��/RQGRQ��3HQJXLQ�%RRNV�������
58 See also Larsson, S., VXSUD�note 3.
59 See, for example, Patry, W.,�VXSUD�note 13.
60 See also Lessig, L. 5HPL[��VXSUD�note 11. 
61 ,ELG, p. xv. 
62 Castells, M., VXSUD note 9, p. 500.
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single country.63 Its conceptualisation and its shaping will affect patterns of creativity, 
our communication in digital networks, and ask questions of privacy in terms of how 
PXFK�RI�RXU�DFWLYLWLHV�RQOLQH�PD\�EH�MXVWL¿DEO\�PRQLWRUHG��7KLV�JDS��DQG�ZKDW�LV�DW�VWDNH�
makes metaphor and conception analysis in connection with legal and social norms both 
important and attractive.64 

The gap may, however, be conceptualised in different ways. For instance, 6FKXOW]�
DGYRFDWHV� WKH�XVH�RI� WKH�FRQFHSW�RI�³FRS\QRUPV´� WR�DQDO\VH�VRFLDO�QRUPV� LQ� UHODWLRQ�
WR�FRS\ULJKW��DV�WKH\�³PRGHUDWH��H[WHQG��DQG�XQGHUPLQH�WKH�HIIHFW�RI�FRS\ULJKW�ODZ�´65 
6WUDKLOHYLW]�DQDO\VHV�WKH�LQÀXHQFH�RI�VRFLDO�QRUPV�LQ�ORRVH�NQLW�JURXSV�RU�LQ�VLWXDWLRQV�
where interaction is anonymous.66� 6WUDKLOHYLW]� DOVR� DQDO\VHV� ¿OH�VKDULQJ� VRIWZDUH�
ability to reinforce descriptive norms in themselves, as it creates the perception that 
XQDXWKRULVHG�¿OH�VKDULQJ�DQG�GLVWULEXWLRQ�LV�D�FRPPRQ�EHKDYLRXU��HYHQ�PRUH�SUHYDOHQW�
than it actually is.67�6WUDKLOHYLW]�PDGH�KLV�FODLP� LQ�������6LQFH� WKHQ��¿OH� VKDULQJ�KDV�
undisputedly increased and developed in terms of technology and techniques. Feldman 
and Nadler68� PDGH� DQ� H[SHULPHQWDO� VWXG\� RQ� WKH� LQÀXHQFH� RI� ODZ� RQ� VRFLDO� QRUPV�
UHJDUGLQJ�¿OH�VKDULQJ�RI�D�FRS\ULJKWHG�FRQWHQW��ZKLFK�EHDUV�D�UHVHPEODQFH�WR�WKH�DERYH�
mentioned study of norms.69 

This gap problem of legal norms in relation to social norms can be described as 
FODVVLF��DOWKRXJK�RFFDVLRQDOO\�FULWLFLVHG��LQ�WKH�¿HOG�RI�WKH�VRFLRORJ\�RI�ODZ�70 The gap 
problem has been around for quite some time, and has remained remarkably similar to 
the versions presented by Pound and Ehrlich a hundred years ago.71 There is an inherent 
ULVN�LQ�GHVFULELQJ�WKH�GLVFUHSDQFLHV�RI�D�JDS��WKLV�¿JXUDWLYH�PHWDSKRU��ZKLFK�OLHV�LQ�WKH�
fact that it might lead associations towards interpreting the problem of the gap from the 
perspective of law. The gap does not have to be a problem at all, even though it is from 
a legal point of view. The problem may depend on the type of the gap at hand. The gap 
interpretations tend to be law-centred, as with Roscoe Pound’s /DZ�LQ�%RRNV�DQG�/DZ�
LQ�$FWLRQ,72 and not as widely approached as is noted in Eugene Ehrlich’s /LYLQJ�/DZ.73

63 Larsson, S. $�-RXUQDO�RI�/DZ��7HFKQRORJ\�	�6RFLHW\��VXSUD�note 14. 
64 Larsson, S., VXSUD�note 3.
65 6FKXOW]��0��)��&RS\QRUPV��&RS\ULJKW�DQG�6RFLDO�1RUPV��VXSUD�note 12. 
66 6WUDKLOHYLW]��/��-��9LUJLQLD�/DZ�5HYLHZ��VXSUD�note 12.
67 6WUDKLOHYLW]��/��-��7KH�8QLYHUVLW\�RI�&KLFDJR�/DZ�5HYLHZ��VXSUD�note 12.
68 )HOGPDQ��<���1DGOHU��-���VXSUD�note 12.
69 6YHQVVRQ��0���/DUVVRQ��6���VXSUD�note 12.
70 1HONHQ��'��7KH�µJDS�SUREOHP¶�LQ�VRFLRORJ\�RI�ODZ��$�WKHRUHWLFDO�UHYLHZ��������,Q��1HONHQ��'��%H\RQG�ODZ�LQ�

FRQWH[W��'HYHORSLQJ�D�VRFLRORJLFDO�XQGHUVWDQGLQJ�RI�ODZ��(QJODQG��$VKJDWH�������
71 %DQDNDU��5��7KH�6RFLRORJ\�RI�/DZ��)URP�,QGXVWULDOLVDWLRQ�WR�*OREDOLVDWLRQ��8��RI�:HVWPLQVWHU�6FKRRO�RI�/DZ�

5HVHDUFK�3DSHU. 2011, No. 11-03.
72 Pound, R. Law in Books and Law in Action. $PHULFDQ�/DZ�5HYLHZ��������S����í���
73 Ehrlich, E )XQGDPHQWDO�3ULQFLSOHV�RI�WKH�6RFLRORJ\�RI�/DZ��&DPEULGJH��0DVV���+DUYDUG�8QLYHUVLW\�3UHVV��

1913/1936.
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3. "e Law Lag

The development of law is generally conservative and retrospective. Values 
embedded are long lasting and consequent upon the main principle of predictability.74 
The problem, however, is how to deal with when law lags social development, following 
relatively sudden changes in the social structures in a society, perhaps, as a result of new 
technology, which emerges and  challenges the conservative and often restrospective 
legal setting.75 The dependence of the path chosen in law can sometimes likely be 
explained by the lock-in effects of the unavoidable use of metaphorical concepts and 
conceptions.76�$V�WKH�OHJDO�UHDOLVW�5RVFRH�3RXQG�SXW�LW��D�KXQGUHG�\HDUV�DJR��

³>/@DZ�KDV�DOZD\V�EHHQ�GRPLQDWHG�E\�LGHDV�RI�WKH�SDVW�ORQJ�DIWHU�WKH\�KDYH�FHDVHG�WR�EH�
YLWDO�LQ�RWKHU�GHSDUWPHQWV�RI�OHDUQLQJ��7KLV�LV�DQ�LQKHUHQW�GLI¿FXOW\�LQ�OHJDO�VFLHQFH��DQG�LW�
LV�FORVHO\�FRQQHFWHG�ZLWK�DQ�LQKHUHQW�GLI¿FXOW\�LQ�WKH�DGPLQLVWUDWLRQ�RI�MXVWLFH�DFFRUGLQJ�
to law—namely, the inevitable difference in rate of progress between law and public 
RSLQLRQ�´77

Cognitive linguistics teaches us not only that abstract concepts are largely 
metaphorical, but also that a metaphor depends on a larger context. This contextuality 
derives from the social world that can also be analysed. Meaning is not only built up 
by the kinds of bodies and social experiences we have, it is framed and constrained 
by the systemic nature of cognitive processes such as metaphors. This is the reason 
the Internet and similar technologies have such vast implications for legal imperatives. 
/HJDO�LPSHUDWLYHV�QHHG�WR�EH�SODFHG�LQ�D�FRQWH[W�RI�³PDVVLYH�FXOWXUDO�WDEOHDX´78 in order 
to be comprehensible and understandable. Legislators, too, can only act in terms of the 
HPEHGGHG�FXOWXUDO�XQGHUVWDQGLQJV�WKDW�HQDEOH�PHDQLQJ��ZKLFK�:LQWHU�GHVFULEHV�DV�³DQ�
important part of any statute is not made by the legislator but is contingent on the pre-
H[LVWLQJ�SUDFWLFHV�WKDW�DUH�FRQYHQWLRQDO�IRU�DQG�FRQVWLWXWLYH�RI�WKDW�FXOWXUH�´79 From the 
perspective of a norm research, this ties into what Hydén states as no legal regulation is 
stronger than the social norms it rests upon. The further the legal imperative has travelled 
from the social norm, or, perhaps, vice versa, the stronger the need for sanctions and 
control for the legal imperative to be followed.80 This relationship becomes far more 
attention-grabbing in times of social and cultural change, due to the fact that when the 
contextual environment is in rapid transformation, the tacit assumptions and social 
sedimentations that render the legal metaphors their meaning are also on the move. 

74 Larsson, S. $�-RXUQDO�RI�/DZ��7HFKQRORJ\�	�6RFLHW\��VXSUD�note 14. 
75 $EHO��5��/��/DZ�DV�/DJ��,QHUWLD�DV�D�6RFLDO�7KHRU\�RI�/DZ��0LFKLJDQ�/DZ�5HYLHZ�����������������/DUVVRQ��6��

5HWI UG, 1RUGLF�-RXUQDO�RI�/DZ�DQG�-XVWLFH, VXSUD�note 14.
76 Larsson, S. 5HWI UG, 1RUGLF�-RXUQDO�RI�/DZ�DQG�-XVWLFH��VXSUD�QRWH�����/DUVVRQ��6���VXSUD�QRWH����/DUVVRQ��6��

$�-RXUQDO�RI�/DZ��7HFKQRORJ\�	�6RFLHW\, VXSUD�note 14. 
77 Pound, R., VXSUD�QRWH�����S����í����
78 :LQWHU��6��/��:KDW�LV�WKH�µFRORU¶�RI�ODZ"�,Q��*LEEV��-U���5D\PRQG��:���HGV���7KH�&DPEULGJH�+DQGERRN�RI�

0HWDSKRU�DQG�7KRXJKW��Cambridge University Press, 2008, p. 375. 
79 ,ELG. 
80 Hydén, H. 1RUPYHWHQVNDS��/XQG��/XQG�8QLYHUVLW\��/XQG�6WXGLHV�LQ�6RFLRORJ\�RI�/DZ��������S�������6HH�

DOVR�6YHQVVRQ��0���/DUVVRQ��6���VXSUD�note 12.
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Consequently legal concepts can become metaphorical if their meaning expands into 
QHZ�DUHDV��DQG�WKH�¿[HG�FRQFHSWLRQV�WKDW�RQFH�HQVXUHG�WKHLU�OHJLWLPDF\�PD\�VHHP�XQMXVW�
in the eyes of the reality that has moved on.81

In this case, copyright is the conservative legal construction that bears elements 
WKDW�GR�QRW�¿W�HPHUJLQJ�VRFLDO�QRUPV�RI�VKDULQJ�FRQWHQW�DQG�FXOWXUDO�H[SUHVVLRQV�LQ�D�
digitalised era of networks.82 These social changes are connected to a technological 
development that has moved behaviour into an interconnected environment, which 
KDV�EURXJKW�ZKDW� LV�RIWHQ� WHUPHG�D�³QHWZRUN�VRFLHW\�´�7KH�KRPRJHQRXV�DQG�JHQHUDO�
characteristics of the global copyright have mainly been developed during the 20th 
century and are very much tied to a technological development that has allowed the 
distribution of the content. These characteristics have been developed in an analogue 
setting where heavy investments were needed for most of the production, reproduction 
and distribution. Some of the characteristics show examples of being conceptions of 
DQ�LQGXVWULDOL]HG�VRFLHW\��ZKLFK�KDV�EHHQ�HPEHGGHG�LQ�LQFUHGLEO\�ZHOO�VSUHDG��JOREDO�
and strong regulations.83 At the same time, some of these characteristics are now 
challenged in practice due to the changes in preconditions for production, reproduction 
and distribution that the digitisation and rise of a network society contributes to. An 
H[DPSOH�� WKH�FRQFHSWV�DQG�VSHFL¿F� WHUPLQRORJ\�RI�6ZHGLVK�FRS\ULJKW� VWHPV� WR�VRPH�
H[WHQW� IURP�WKH�SUHSDUDWRU\�ZRUNV�RI�������SULRU� WR� WKH�&RS\ULJKW�$FW� IURP�������LW�
speaks of the expanding possibilities of reproducing sound with innovations such 
as the PDJQHWRSKRQH²DQ�HDUO\�DQG�YHU\� ODUJH� WDSH� UHFRUGHU���2I�FRXUVH�� WKH�DFW�KDV�
continuously been changed over the years, but many of the terms are still used. This 
development has lead to a legal regulation that is so complex that even legal experts think 
LW�LV�FRPSOH[��,Q�IDFW��ZKHQ�VRPH�DGGLWLRQV�ZHUH�PDGH�WR�WKH�ODZ�LQ�������WR�KDUPRQL]H�
ZLWK� WKH� ,1)262&� (8� GLUHFWLYH�� WKH� H[SHUWV� RQ� OHJDO� FRQVWUXFWLRQ� LQ� 6ZHGHQ�� WKH�
&RXQFLO�RQ�/HJLVODWLRQ��/DJUnGHW���FRQFOXGHG�WKDW�LW�ZRXOG�EH�GHVLUDEOH�WR�GR�D�FRPSOHWH�
HGLWRULDO�UHYLHZ�RI�WKH�&RS\ULJKW�$FW�LQVWHDG�RI�LPSOHPHQWLQJ�WKH�³SDWFKZRUN´�WKDW�WKH�
changes in the law now meant. The Council, however, stated that it understood the hurry 
to implement the directive.84 Sweden had already received a remark from the EG Court 
for a delay. 

7KLV�VKRZV�WKUHH�WKLQJV��LW�VKRZV�WKDW�WKH�DUFKLWHFWV�EHKLQG�WKH�OHJDO�FRQVWUXFWLRQ�
WKRXJKW� DQDORJLFDOO\�� LW� VKRZV� WKH� VWURQJ� LQWHUFRQQHFWHGQHVV� EHWZHHQ� WKH� QDWLRQDO�
OHJLVODWLRQV�� YLD� LQWHUQDWLRQDO� WUHDWLHV� DV� ZHOO� DV� WKH� (XURSHDQ�8QLRQ�� LW� GLVSOD\V� DQ�
incremental development—a common feature with law. The freedom to rethink copyright 
law is limited, or at least not easily made, as seen in the international perspective. Still, 

81 Larsson, S., VXSUD�QRWH����S�����í�����6HH�DOVR�/DUVVRQ��6���VXSUD�note 6.
82 Boyle, J., VXSUD�QRWH�����-HQVHQ��&��7KH�0RUH�7KLQJV�&KDQJH��WKH�0RUH�7KH\�6WD\�WKH�6DPH��&RS\ULJKW��

Digital Technology, and Social Norms. 6WDQIRUG�/DZ�5HYLHZ��������/DUVVRQ��6������PLOMDUGHU�NURQRU�±�RP�
PHWDIRUHU��À|GHQ�	�H[HPSODU��VXSUD�QRWH�����/HVVLJ��/��5HPL[��VXSUD�QRWH�����/LWPDQ��-��'LJLWDO�&RS\ULJKW, 
VXSUD�QRWH�����1HWDQHO��1��:��&RS\ULJKW¶V�3DUDGR[��3URSHUW\�LQ�([SUHVVLRQ�)UHHGRP�RI�([SUHVVLRQ��2[IRUG�
8QLYHUVLW\�3UHVV��������6YHQVVRQ��0���/DUVVRQ��6���VXSUD�note 12.

83 Larsson, S. $�-RXUQDO�RI�/DZ��7HFKQRORJ\�	�6RFLHW\��VXSUD�note 14. 
84 3URS�������������8SSKRYVUlWWHQ�L�LQIRUPDWLRQVVDPKlOOHW�±�JHQRPI|UDQGH�DY�GLUHNWLY���������(*��P�P���

appendix 8, p. 558. 
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the regulating process seems to lack the critical element in the legislative trend so far. 
Policy makers seem to be beyond all doubts that the legislative tradition on copyright 
is not only to be followed but the protection should also be expanded. A strong and 
XQL¿HG�FRS\ULJKW�LQ�WKH�(8�DQG�D�VWURQJ�HQIRUFHPHQW�RI�WKLV�FRS\ULJKW�LV�VHHQ�DV�WKH�
only measures that will ensure innovation and creativity in a society. There seems to be 
no room for doubts here. If copyright protection is failing, the only answer to be reached 
in this way of thinking is to enhance the enforcement, the control of data streams and 
online behaviour, possibly with unintended consequences.85

4. Conceptions of Creativity in Copyright

As stated, copyright is one of the most problematic areas in the intersection of 
technology and law. This is also the reason why it can be used for unveiling issues 
of conceptual and social change in a digital society, for example, regarding how we 
conceptualise creativity and how conceptions of creativity can be deconstructed from 
copyright law and compared to digital practices that challenge these legally embedded 
conceptions of creativity. This means that motivation for studying copyright from a 
metaphorical perspective comes from the functionality of the regulation compared 
WR� LWV�SXUSRVH��ZKLFK�LV�RIWHQ�GHVFULEHG�LQ� WHUPV�RI�VWLPXODWLQJ�FUHDWLYLW\�RU�³FRQWHQW�
SURGXFWLRQ´��1LFNODV�/XQGEODG��D�6ZHGLVK�,7�GHEDWHU��3K'�LQ�,QIRUPDWLFV�DQG�D�*RRJOH�
HPSOR\HH��DQDO\VHV�WKH�³QRLVH�VRFLHW\´�LQ�KLV�WKHVLV��RI�ZKLFK�FRS\ULJKW�LV�D�PDMRU�SDUW��

³7KH�ROG�LGHD��WKDW�SROLF\PDNHUV�QHHGHG�WR�µIRVWHU¶�RU�µHQDEOH¶�RU�µHQFRXUDJH¶�FUHDWLYLW\��
and that they would be addressing a caste of creators seems dead wrong. Creativity is 
everywhere. It is the default setting. The policy challenges and metaphors need to change. 
People create songs, web pages, blogs, videos and other material. They contribute to 
:LNLSHGLD�DQG�FKDW�URRPV�DOO�RYHU�WKH�ZHE��&LWL]HQV�OLYH�LQ�D�VHD�RI�FUHDWLYH�KDYRF�DQG�LQ�
WKH�DJH�RI�µXVHU�JHQHUDWHG�FRQWHQW¶�´86 

The concept of creativity that is embedded in the prevalent versions of copyright 
regulation seems to face considerable problems in the meeting with the types of creativity 
that are mediated by a digital environment. A rhetorical twist put forward by those who 
EHQH¿W�IURP�WKH�SUHYDLOLQJ�FRS\ULJKW�PRGHO�UHJDUGV�GHSLFWLQJ� LW� LQ� WHUPV�RI�D�³ZDU´��
SHUKDSV��LQ�RUGHU�WR�OHJLWLPL]H�DJJUHVVLYH�PHWKRGV�DJDLQVW�¿OH�VKDUHUV�RI�XQDXWKRULVHG�
content.87

In 7KH�)XWXUH�RI�,GHDV�� WKH�)DWH�RI� WKH�&RPPRQV�LQ�D�&RQQHFWHG�:RUOG, Lessig 
expands his concern that a too-protective intellectual property regulation will not only 
VWLÀH�FUHDWLYLW\� LQ� WKH� VHQVH�RI�PDNLQJ�QHZ�DUWZRUk in a remix culture, but will also 

85 /DUVVRQ��6���6YHQVVRQ��0���VXSUD�QRWH�����)RU�D�IROORZ�XS�VWXG\�RQ�WKLV��VHH�/DUVVRQ��6���6YHQVVRQ��0���GH�
.DPLQVNL��0��2QOLQH�SLUDF\��DQRQ\PLW\�DQG�VRFLDO�FKDQJH±'HYLDQFH�WKURXJK�LQQRYDWLRQ��&RQYHUJHQFH��7KH�
,QWHUQDWLRQDO�-RXUQDO�RI�5HVHDUFK�LQWR�1HZ�0HGLD�7HFKQRORJLHV��IRUWKFRPLQJ���

86 Lundblad, N., VXSUD�note 41, p. 128. 
87 Patry, W.,�VXSUD�note 13. 
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VWLÀH� WKH� LQQRYDWLRQ� WKDW� LV� RWKHUZLVH� SURSHOOHG� WKURXJK� WKH� GLJLWDO� HQYLURQPHQW�88 
Vaidhyanathan paints a bleak picture on the future and contemporary imbalance on 
how copyright functions as a regulative force in relation to creativity in &RS\ULJKWV�
DQG�&RS\ZURQJV��WKH�5LVH�RI�,QWHOOHFWXDO�3URSHUW\�DQG�+RZ�,W�7KUHDWHQV�&UHDWLYLW\.89 
9DLGK\DQDWKDQ�EUHDNV�GRZQ� WKH�FRQFHSWLRQ�RI� WKH�FUHDWRU� DV�D� ³VROLWDU\�JHQLXV´�DQG�
instead shows how traditions and culture play an essential role. In doing so he depicts the 
WUDGLWLRQV�RI�$PHULFDQ�EOXHV��MD]]��KLS�KRS�DQG�UDS��DQ�H[DPSOH�WKDW�LV�DJDLQ�H[DPLQHG�
in the analysis section of the thesis.90 Copyright has been criticised for representing 
a conception of creativity that is too much constructed from a romantic notion of the 
³VROLWDU\�JHQLXV�´91 This likely includes a narrow or non-present conceptualisation of 
the Internet and what the Internet can lead to in terms of remixing92, crowdsourcing93 or 
other types of mass collaboration94 that much more acknowledges practices of what can 
EH�WHUPHG�DV�³ERUURZLQJ´��DV�$UHZD�DGGUHVVHV�

³7KLV� LQGLYLGXDOLVWLF�DQG�DXWRQRPRXV�YLVLRQ�RI�PXVLFDO�DXWKRUVKLS��ZKLFK� LV�FHQWUDO� WR�
FRS\ULJKW� ODZ��KDV�GH�HPSKDVL]HG�WKH�LPSRUWDQFH�DQG�FRQWLQXLW\�RI�PXVLFDO�ERUURZLQJ�
SUDFWLFHV�JHQHUDOO\�´95

This means that how creativity is conceptualised in copyright has been criticised 
for not representing a true picture of how creativity is actually happening. Does 
creativity stem from the hard and focused work of a solitary genius or from inspired 
FUHDWRUV�VWDQGLQJ�RQ�WKH�VKRXOGHUV�RI�WKH�DOUHDG\�H[LVWLQJ�FXOWXUH"�+RZ�QHZ�DUH�WKH�QHZ�
melodies, movies and paintings and to what extent do they depend on what has already 
EHHQ�PDGH"�7KH� DQVZHU� WR� FUHDWLYLW\� LV� SUREDEO\� D� OLWWOH� ELW� RI� ERWK�� KRZHYHU�� WKHUH�
are important elements in how copyright is globally conceptualised, in law, that lean 
towards the conception of the solitary genius.96 Arewa shows how even the creation of 
FODVVLFDO�PXVLF�KDV�EHHQ�URPDQWLFL]HG�DQG�FRQWULEXWHG�WR�WKH�QRWLRQ�RI�WKH�ORQH�JHQLXV�
ZKR�FUHDWHV� LQGHSHQGHQW�RI� WLPH�DQG�FRQWH[W� �HYHQ�0R]DUW�DQG�%HHWKRYHQ�ERUURZHG�
LGHDV�IURP�RWKHUV��97 This dilemma has been relevant for far longer than the Internet has 
been around, but it has been further accentuated by the opportunities of digital networks 
and the remix culture.

For example, Tapscott and Williams set out to understand what drives mass 
collaboration in a digital environment, an organisational form that copyright law 

88 Lessig, L. 7KH�)XWXUH�RI�,GHDV��WKH�)DWH�RI�WKH�&RPPRQV�LQ�D�&RQQHFWHG�:RUOG��1HZ�<RUN��9LQWDJH�%RRNV�������
89 Vaidhyanathan, S�,�VXSUD�note 11.
90 ,ELG�, p. 120f.
91 $UHZD��2��%�� )URP� -�&��%DFK� WR�+LS�+RS��0XVLFDO�%RUURZLQJ��&RS\ULJKW� DQG�&XOWXUDO�&RQWH[W��1RUWK�

&DUROLQD�/DZ�5HYLHZ������������������í�����/DUVVRQ��6���VXSUD�QRWH����3DWU\��:��+RZ�WR�)L[�&RS\ULJKW. 
2[IRUG��2[IRUG�8QLYHUVLW\�3UHVV��������3DWU\��:���VXSUD�QRWH�����5RVH��0���VXSUD�note 15. 

92 Lessig, L. 5HPL[��VXSUD�note 11. 
93 Brabham, D. C., VXSUD�QRWH�����+RZH��-���VXSUD�note 17.
94 Surowiecki, J., VXSUD�QRWH�����7DSVFRWW��'���:LOOLDPV��$��'���VXSUD�note 18. 
95 $UHZD��2��%���VXSUD�note 91, p. 547. 
96 Larsson, S., VXSUD�QRWH����S�����í�����
97 $UHZD��2��%���VXSUD�note 91. 
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appears not well designed for.98 Lessig, in 5HPL[, describes an aspect of how creativity 
can be expressed differently in a digital environment with regards to that the bits and 
pieces of any form of expression can be ripped, remixed and reassembled to a new 
creation.99�/HVVLJ�PDNHV�WKH�GLVWLQFWLRQ�LQ�WHUPV�RI�D�³5HDG�2QO\´��³52´���FXOWXUH�DQG�
D�³5HDG�:ULWH´��³5:´��FXOWXUH��ZKLFK�UHJDUGV�WKH�SDUWLFLSDWRU\�SRVVLELOLWLHV�RI�FXOWXUH��
7KH�52� FXOWXUH� LV� LQ� WKLV� VHQVH�PRUH� VWHHSHG� LQ� FRQVXPSWLRQ� DQG� WKH� SURGXFWLRQ� LV�
professional, and the RW culture includes amateur creativity and performance. With 
these distinctions Lessig argues that the RW culture, in the sense of amateur creativity, 
has been the dominant culture until recording opportunities opened up in the 20th century, 
ZKHQ�WKH�³WRNHQV�RI�52�FXOWXUH´�GHYHORSHG�100�$QG�LW�LV�WKH�52�FXOWXUH�WKDW�KDV�VKDSHG�
copyright as we know it. The underlying conceptions of copyright are tied to a particular 
set of constraints that now are completely remodelled, which in a sense, and somewhat 
ironically, make us return to an emphasis on the practices of RW culture. Which, in turn, 
IXQGDPHQWDOO\�FKDOOHQJH�FRS\ULJKW��LQ�LWV�FRQYHQWLRQDO�ZRUGLQJ�

³7KH�QDWXUDO�FRQVWUDLQWV�RI�WKH�DQDORJ�ZRUOG�ZHUH�DEROLVKHG�E\�WKH�ELUWK�RI�GLJLWDO�
WHFKQRORJ\��:KDW�EHIRUH�ZDV�ERWK�LPSRVVLEOH�DQG�LOOHJDO�LV�QRZ�MXVW�LOOHJDO�´101

This means that law has become the constraint, not the artefact, nor the architecture. 
The line of argument that Lessig follows is a heavy stroke on the rhetoric that more 
protection by necessity leads to more creativity, which in Lessig’s perspective, from 
D� GLJLWDO� ³5HDG�:ULWH´� RXWORRN�� LV� SODLQO\� IDOVH�� 7KLV� DOVR�PHDQV� WKDW� DQ� XQGHUO\LQJ�
FRQFHSWLRQ�LQ�D�OHJDO�FRQVWUXFWLRQ�FDQ�EH�LQ�FRQÀLFW�ZLWK�DFWXDO�SUDFWLFHV�RI�ZKDW�LW�VHHNV�WR�
UHJXODWH��7KHUH�FDQ�HYHQ�EH�FRQWUDGLFWLRQV�ZLWKLQ�ODZ��)RU�H[DPSOH��WKH�³FRQFHSW´�RI�WKH�
performer has been analysed as seen from three different legal perspectives.102�%LUãWRQDV�
HW�DO��FRQFOXGH�WKDW�WKH�OLPLWV�DUH�GUDZQ�GLIIHUHQWO\�LQ�WKH�GLIIHUHQW�OHJDO�¿HOGV�RI�WD[�ODZ��
intellectual property regulation and social security law, for the same phenomenon.103 
Depending on how copyright is conceptualised, the debates, the arguments and the 
regulatory efforts will be constrained within the logic walls of the leading conception. 
7KH�H[FHSWLRQDO�H[SHULPHQW�WKDW�LV�WKH�,QWHUQHW�KDV�SURYHG�WKDW�FUHDWLYLW\��RI�VRPH�NLQG��
thrives without regulated incentives, especially in more collaborative forms. 

7KH�IXUWKHU�HODERUDWLRQ�RI�WKH�UHL¿FDWLRQ�RI�FRS\ULJKW�LV�WR�IRFXV�RQ�D�FRQFHSWLRQ�
of copyright as the incentive for creativity, where creativity is viewed as something 
that must be incentivised. Litman shows that how the conceptualisation of copyright 
has changed over time, especially during the latter half of the twentieth century, from 
a mediator of interests between the authors and the public, towards the model where 
creativity needs to be incentivised, thus resulting in a conception of copyright as a 
V\VWHP�RI�´KROHV´�WKDW�QHHGV�WR�EH�PHQGHG��7KH�SUREOHP�RI�FRQFHSWXDOLVLQJ�FRS\ULJKW�

98 7DSVFRWW��'���:LOOLDPV��$��'���VXSUD�note 18.
99 Lessig, L. 5HPL[��VXSUD�note 11.
100 ,ELG., p. 29. 
101 ,ELG., p. 38.
102 %LUãWRQDV��1���0DWXOHYLþLHQơ��-���8VRQLHQơ��-��7KH�FRQFHSW�RI� WKH�SHUIRUPHU� LQ� WKH�FRQWH[W�RI� LQWHOOHFWXDO�

property, tax and social security laws. 6RFLHWDO�6WXGLHV�����������������í����
103 ,ELG. 
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DV�D�³V\VWHP�RI�LQFHQWLYHV´�LV�WZRIROG��2Q�WKH�RQH�KDQG��LW�OHDGV�WR�D�EHQH¿FLDO�UKHWRULFDO�
position for arguing for more protection and more powerful copyright enforcement, and, 
RQ�WKH�RWKHU�KDQG��LW�FDQ�EH�TXHVWLRQHG�IURP�WKH�SHUVSHFWLYH�WKDW�LW�GRHV�QRW�UHDOO\�UHÀHFW�
the truth of how creativity is best stimulated, and, perhaps, especially so in a digital 
context.104

Conclusion: Conceptions in the Code

7KH� ¿QGLQJV� RI� WKLV� DUWLFOH� UHJDUG� GLJLWDOLVDWLRQ�� VRFLDO� FKDQJH� DQG� WKH� UROH� RI�
ODZ��,W�SUREOHPDWL]HV�DQG�UDLVHV�DZDUHQHVV�RI�KRZ�WKH�LPDJHV�DQG�PHWDSKRUV�ZH�XVH�
to understand the abstract entities of the Internet as well as different functions in the 
code actually affect how we legislate and how we behave. The article addresses the 
SDUWLFXODULWLHV� RI� FRS\ULJKW� ODZ� VSHFL¿FDOO\�� GXH� WR� WKH� IDFW� WKDW� WKLV� OHJDO� ¿HOG� KDV�
proven to be one of the most problematic areas in the intersection of technology and 
law. The reason is that technology often seems to play an important role in social and 
normative transitions. Digital technology has changed conditions for communication 
and has, therefore, caused alterations in societal behaviour in connection with what 
FDQ�EH�SHUFHLYHG�DV�D�QRUPDWLYH�FKDQJH��IRU�LQVWDQFH��UHJDUGLQJ�¿OH�VKDULQJ�RI�PHGLD�
content, challenging copyright. The article focuses on the cognitive processes of how 
ZH�FRQFHSWXDOLVH�ERWK�WKH�³VRFLDO�PRUSKRORJ\�RI�RXU�VRFLHWLHV´105 in its broadest sense, 
and also in some of its detailed relation to copyright in order to see what that means 
for law, as well as how we legislate in relation to social change. Cognitive metaphor 
theory demonstrates our absolute dependency on metaphors for our everyday talk and 
thinking and this article demonstrates that this is of relevance for how we conceptualise 
D�QHZ�WHFKQRORJ\�RU�FOXVWHU�RI�QHZ�WHFKQRORJLHV�VXFK�DV�WKH�,QWHUQHW��'LJLWDOL]DWLRQ�KDV�
FUHDWHG� D�JUHDW�QHHG� IRU� FRQFHSWV� �WKDW�RIWHQ� DUH�PHWDSKRULFDO�� WR� ODEHO� DQG�QDYLJDWH�
LQ�WKLV��QHZ��HQYLURQPHQW��7KLV�DIIHFWV�KRZ�ZH�FRQFHSWXDOLVH�UHDOLW\��DQG�ZLGHQV�WKH�
gap between social and legal norms relating to copyright, which forms the case in 
the article. There is a mismatch of law and social norms that in this case calls for an 
exposure of the conceptions that regulation is based upon, what drives its development 
and what made it malfunction or become incompatible with the social patterns of online 
behaviour. The depiction of the conception of creativity that is embedded in copyright 
highlights some of the challenges that have to do with digitally mediated versions of 
remixing, crowdsourcing or other types of mass collaboration. A law that addresses 
creativity and innovation at its core needs to adapt to a major change in the practices. 
However, if the legal development of this particular legal construct has not been based 
on evidence, as Boyle points out, it is likely that the contemporary emerging practices 
of creativity, innovation and culture in a digital sphere will meet great challenges before 
being acknowledged in and by the law.106 There is a clear risk that the law in such a case 

104 Larsson, S., VXSUD�QRWH����S�����í�����
105 Castells, M., VXSUD note 9, p. 500.
106 Boyle, J., VXSUD�note 44��
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becomes a tool to control what types of creativity and innovation should be held as most 
important and should maintain a privileged position, since the process of selection is 
largely controlled by an industry tied to the traditional and, perhaps conservative, types 
of culture-production. By analysing WKH�FRQFHSWLRQV� LQ� WKH�FRGH one can demonstrate 
a multidisciplinary dialogue between cognitive theory and sociology of law utilised in 
order to analyse and illuminate legal and social issues related to digitalisation, and social 
FKDQJH�DQG�QRUPDWLYH� FRQÀLFWV� LQ� WKH�GLJLWDO� VRFLHW\�� ,W� EHFRPHV�FOHDU� WKDW� WKHUH� DUH�
thought structures, conceptions, hidden in both copyright law as well as in the coded 
architecture of the digital environment, that controls the development of both. If we 
seek to change these underlying conceptions, perhaps, especially in terms of law and 
conceivably, if we want them to be better adjusted to the constraints and possibilities of 
contemporary societal structures, one way is to change the surface-based metaphors that 
express and reproduce them. Change the metaphors in law, and the conceptions beneath 
may be replaced by ones that better offer reconciliation between social and legal norms.

$�ZRUOG�HQGV�ZKHQ�LWV�PHWDSKRU�KDV�GLHG�

$Q�DJH�EHFRPHV�DQ�DJH��DOO�HOVH�EHVLGH�
:KHQ�VHQVXRXV�SRHWV�LQ�WKHLU�SULGH�LQYHQW
(PEOHPV�IRU�WKH�VRXO¶V�FRQVHQW
7KDW�VSHDN�WKH�PHDQLQJV�PHQ�ZLOO�QHYHU�NQRZ
%XW�PDQ�LPDJLQHG�LPDJHV�FDQ�VKRZ�
,W�SHULVKHV�ZKHQ�WKRVH�LPDJHV��WKRXJK�VHHQ�
1R�ORQJHU�PHDQ����
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KODŲ SAMPRATOS. KĄ „AUTORINĖS TEISĖS KARAI“ SAKO APIE  
KŪRYBIŠKUMĄ, SOCIALINIUS POKYČIUS IR NORMATYVINIUS 

KONFLIKTUS SKAITMENINĖJE VISUOMENĖJE

Stefan Larsson

Lundo universitetas, Švedija

Santrauka. Šis straipsnis yra teorinio pobūdžio ir analizuoja, kaip mokslinėje literatū-
roje konceptualizuojamos tinklo technologijos – t. y. internetas. Internetas, mano požiūriu, 
yra infrastruktūros ir protokolų bei socialinių organizacijų derinys, dėl savo struktūros ir 
protokolų turintis apribojimų ir teikiantis galimybių. Pavyzdžiui, skaitmeninė aplinka yra 
priklausoma nuo metaforų bei konceptualių skolinių, apie kuriuos reikėtų kalbėti ir galvoti. 
Tai būdas parodyti, kokią svarbią reikšmę technologijos dažnai turi socialinių ir normaty-
vinių pokyčių laikotarpiu, kai keičiasi elgesys ir socialinės normos – šiuo atveju sprendžiant 
teisines problemas (įveikiant iššūkius), kylančias diegiant skaitmenines technologijas. Atsi-
žvelgiant į socialinės kaitos perspektyvas, svarbu aptarti „teisės inertiškumą (atsilikimą)“. 
Atlikta ir sąvokų, vartojamų apibūdinti naują organizaciją ir socialinius iššūkius, susijusius 
su skaitmeninėmis technologijomis ir jų artefaktais, analizė. Suvokti ir aptarti šias sąvokas 
svarbu atliekamai analizei (žr., pavyzdžiui, Leliūgienės ir Sadausko bendruomenių analizę 
Socialinių mokslų studijose). Tai pabrėžia metaforų svarbą ir jų sąsają su kognityvinėmis 
struktūromis, jų reikšmę įstatymų kūrimui, taip pat ir autorių teisių įstatymams skaitmeni-
nėje visuomenėje.

Straipsnio tikslas yra geriau suprasti skaitmeninių technologijų ir socialinių pokyčių ryšį, 
įskaitant teisines problemas, kurios kyla kaip šio proceso rezultatas.
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socioteisiniai tyrimai, interneto ir skaitmeninimo normos ir metaforos.
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Internet and digitalisation norm and metaphor theory.


