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H. H. LiDGARD

THE CONCEPT OF UNDERTAKING(S)

IN DOMINANT POSITION AND THE SYSTEMS
OF CONTROL IN THE NORDIC COUNTRIES
_ANTITRUST LAW '

1. Economic COMPETITION IN THE NORD1C COUNTRIES—
A GENERAL SURVEY

Like other European countries, the Nordic countries—i.e. Den-
mark, Finland, Norway and Sweden (Iceland will not be treated in -
this work)—have inherited their views on how to deal with unfair
and undesirable restrictive business practices in the 20th century
‘from the USA. Earlier these methods were generally not prohxbxted
by law and the market had to regulate the conditions for compeu-
tion itself. Norway passed its first law on economic competition in
1926 and has slowly been followed by the other countries. It was,
however, not until the end of the Second World War that they

found comprehensive solutions to keep control of the market.?

' Denmark: 1937 Price Agreements Act.
' 1949 Trust Cormission Act.
1955 The Monopo[les and  Restrictive Pracuces Control Act
(with the Monopoly Control Authority—Monopoltilsynet).
Finland: 1957 Acton Control of Restrictive Business Practices.
1964 Act on the Promotion of Economic Competition.
1973 Amendment of the 1964 Act.
Norway: 1926 Trust Law.
1953 The Act on Control of Prices, Dividends and Restrictive
Business Arrangements (The Price Act).
1957 Prohibition of vertical fixing of minimum prices.
1960 Prohibition of horizontal price-fixing.
Sweden: 1946 Cartel Register Act.
1953 Restrictive Business Act.
1956 Amendment of the 1953 Act,
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In the Nordic coumriesi unlike the United States and the Euro-
pean Communities, competition is not a goal in itself, but merely
one among several other means of achieving a mixed and balanced
economy. This has meant that free competition has never been
emphasized in the same way in the Nordic countries as it so often
is in others. . _ .

Another common feature is that Denmark, Finland, Norway and
Sweden regarded separately aré each relatively small markets,
which ‘as a matter of principle have been open to free and un-
restricted world trade. The main result of all this has been, that,

“even if the legislator and the authorities did not always approve of
the measures undertaken by the enterprises operating in the
national rarket, the most efficient counterweight was not interven-
tion from the authorities, but competition from outside markets.
Together these facts can partly account for the lower priority given
to a smooth and well-working system for regulation by law in com-
parison with, for example, the situation in the USA, the EEC and
Germany. .

Through the years the legistators and the authorities in the Nor-
dic countries have co-operated closely. In contrast to the position
in several other fields, there has been no actual harmonization of
‘the laws on competition, but yet there are to a large extent common
features in how the systems have been built up. In Sweden and -
Finland the laws are harmonized to a very large extent. Denmark
and Norway have each followed their own line of development, but
in all countries there-are great similarities in the conception of the
aim of the market laws, , _

- Europe is today paying more attention to restrictive business
practices and how they should be dealt with. The same tendency is
noted in the Nordic countries, but only to a certain extent. The
close links which exist between the different national systems and
the rules of competition in the Rome Treaty—directly applicable in
Denmark, a new member of the EEC—have added to the interest
and underlined the need for a debate about these questions. In
Sweden there has been an investigation in progress since 1973 as to
whether-to change the present legal system or not. It is generally
belicved, that a change may lead to a stricter and more severe law-
system, which will primarily be directed towards large and
dominating enterprises. .

- The fact that Sweden has recently changed government after
forty-four years of social-democratic rule could—contrary to what
is generally supposed—Ilead to 2 much more active policy of com-

19
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petition which will be in the favour of small and medium-sized
enterpnses This new development i$ not subject to Nordic opera-
tion and it might lead to less united systems in the Scandinavian
countries and Finland in the future.

This exposé of the situation in the Nordic countries will concern
~enterprises with a dominant position and how they are dealt with.
After a short introduction to each law-system the notion « domi-
nant position » and the question of how this position can be
« abused » will be analysed. This abuse is'firstly considered from
the normal standpoint and thereafter interest will be focussed on
mergers and the control of mergers

2. THE LEGAL SYSTEMS

Control of abuses.. Common to thé laws on compeuuon in the
Nordic countries is the fact that they all rely on a system based on
the control of abuses. and not “per se”"—prohibitions. In general,
arrangements by individual enterprises are not hit by prohibitions
and not ab initio declared null and void. On the contrary, business
practices are accepted up to the point where they are declared to be
. in abuse of the law. '

“Per se”’—prahibt'tions. The abuse-system in the Nordic
countries can be regarded as being basically different from the
American antitrust system or the Common Market Law. It might,
however, be added, that certain specnﬁed practices are prohabued

“per se"—uvertical fixing of minimum prices, tender cartels and in
Norway horizontal price-fixing. These prohibitions are comple-
ments to the general abuse system.

Compared with for example the EEC competition rules and the
possibilities of exemption from prehibition given in article 85 : 3, it
* could be argued that the differences between the system of prohibi-
tion and the abuse system are fairly limited. Undoubtedly there isa
~ practical difference - for enterprises involved: under the abuse
system, industry seldom runs any great risk of being penalized by
fines or by other types of intervention from the authorities, The
result is that less attention is paid to the Nordic Competition Laws
in day work compared with the amount of notice paid to the Com-
mon Market rules.

Price-control. In accordance with a long tradition there have
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been close links in all the Nordic countries between the control of
Testriclive business practices and the control of prices’ and
dividends. ‘I‘his. combination is quite clear in Denmark and
Norway, but it is also present in the Swedish and Finnish systems.

Principle of Negotiation. A point of similarity between most
laws is that it is stressed in the law, that harmful restrictive prac-.
tices should first of all be eliminated through negotiation.

Principle of Publicity. -Finally it could be argued that an open
procedure with as much information as possible to the public is a
common feature. Both the procedure and the registers are open to
public inspection. This method is in itself said effectively to pre-
vent abuses and to eliminate dangerous practices. '

The different national laws

One effect of the described uniform concepts is that the laws are
fairly vaguely formulated. One or two “general clauses’ cover most
types of abuse.

Denmark

The aim of the Monopolies and Restrictive Practices Act (1955)
is to counteract unfair competition and unacceptable pricing.

To achieve this goal the Act claims, that agreements between
enterprises and decisions made by organisations shall be notified in
cases where they exert an effective influence on price, production, -
distribution or transport conditions throughout the country or in
local market areas. I'hey are, however, subject to notification only
on the order of the Monopolies. Control Authority (art. 6).

Formerly it was stated that any increase in prices subject to
notification could not be put into effect without approval. This
clause was, however, dropped with the introduction of law n° 115
(Lov om priser dg avancer 1971.04.02 amended by law n® 59,
1974.02.15) article 15 : 3; :

Any practice fixing minimum prices or-margins to be observed
by subsequent resellers must not be enforced until approval has
been granted (art. 10). In a parallel law—Licitationsloven—the
 tender cartel has been prohibited “per se”:

The main clause in the Danish antitrust legislation is article 1t
in the Monopolies and Restrictive Practices Act:



292 ' H. H. LIDGARD

“1) If upon mvesugauon the Monopohes Control Authonly finds
that restriction of competition within the meaning of the first
subsection of Section -2 results in, or must be deemed to result
in ‘unreasonable prices or business conditions, unreasonable
restraint of the freedom of trade or unréasonable discrimination

~ in respect of the conditions of trading, the Monopolies Control
Authority shall attempt to terminate the said unreasonable
vestrictions through negotiations with the individual
enterprises or combinations concerned.
2) In judging whether prices are unreasonable, regard shall be had
to conditions in enterprises which are Operated with com-
parabie techmca! and commercial eﬂimency

‘"The laws shall prlmanly be enforced through negotiations with
the concerned enterprises. If an acceptable solution cannot be
reached the authority may issue an order to that effect. Such an
order may cancel, wholly or in part, the agreements, decisions or -
practices concerned and/or prescribe alterations in prices, margms
and terms of business. The author:ty may also order an enterprise
to supply goods to a specified buyer (art. 12). Failure to notify or
non-compllance with an order is punishable by fines or, under
aggravating circumstances, by imprisonment.

If the harmful effects cannot be eliminated through negotiations
or orders the matter shall be referred to the Minister of Commerce

Finland

There is no expressly defined scope of the Act on the Promonon _
of Economic Competition (1973). It is, however, clear from the law,
that it is applicable to every kind of restrictive business practice.

The Act prohlbus resale price maintenance (art. 23), but, as in
the other countries, it allows recommended prices. Collusive
tendering is also prohibited (art. 24) The scope of the prohnb:t:on
on collusive tendering induces, asis the case in Sweden, in addition
to explicit agreements, also other corresponding actual
arrangements.

As from the enactment of the changed law in 1973 an
entrepreneur shall notify on his own initiative to the national Board
of Trade and Commerce agreements, decisions or other
arrangements, which he is a party to and which oblige him or
another enterprise to apply fixed prices. The obligation to notify
applies only to cases enacted in detail in a statutory order and
which may be of wider significance for the purchasers. Other prac-
tices shall be notified upon request {art. 8, 9, 10, 11, 12, 13 and 14).
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'The “general clause” of the Act (art. 15) states that a restraint of
competition shall be deemed to have harmful effects when it, con-
trary to public interest, unduly affects the formation of prices or
conditions of sale or restrains productivity in business or prevents -
the trade of others. This formulation has been interpreted to cover
all kinds of restrictive business practices. Thus harmful herizontal
agreements, information agreements, specialisation and rationalisa-
tion agreements, co-operation between small and mediumsized
enterprises etc. come within the scope of the “general clause” in ar-
ticle 15. o '

When after legal procedure a restriction is found to have harm-
ful éffects by the Competition Council, legal negotiation
proceedings may take place to eliminate the harmful effects. If the
negotiations fail the Council shall notify the Government thereof.
The Government in its turn may forbid the enforcement of a
restriction. To enforce observance of the prohibition the State
Council may impose a fine in cases where the orders have been dis-
obeyed. :

Norway

In Norway the links between price control and the control of
restrictive business practice are more.obvious than elsewhere.

‘The purpose of the Act on Control of Prices, Dividends and
Restrictive Business Arrangements is to serve as a means “in the
endeavour to attain full employment and the effective utilisation of
production potentialities.”. The law shall also assist in
counteracting marketing crises and in promoting an equitable dis-
tribution of -the national income. These goals, which in many
respects are similar to those of the Rome Treaty, are to be achieved
by: '

1. Promoting a development of prices as is desirable from the point
of view of the public. :

According to article 24 the King may in furtherance of these pur-
poses issue regulations concerning maximum prices, minimum
prices, price freezing, price calculations, discounts, additions, max-
imum profit margins, terms of delivery and payment and other
provisions with regard to prices, profits and terms of business.
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2. Safeguardmg agamst zmproper marketing or competitive conds-
tions and against restrictive business arrangements which are
unreasonable or detrimental to the public interest.

In this parl the Act is fairly similar to the laws in the other Nor-
dic countries. Through amendments in 1957 and 1960 Norwegian
ieglslauon contains strict prohibitions on the vertical fixing of
minimum-prices and horizontal price-fixing. Tenders are not
prohibited by law; but enterprises shall, when submitting a tender,
inform the prospective purchaser of the implications of the tender
(art. 39).

The main clause—article 42——rules on the possibilities of
counteractmg restrictive practices:

“The King may amend or abolish. any provision which has been
made by a restrictive association if it is deemed likely to have a
harmful effect on production, distribution or other business ac-
tivities within the realm, or if the provisions must otherwise be con-
sidered unreasonable or detrimental to the public interest. Such
prohibitions or requirements as are deemed necessary to easure that
the purpose of the abolition or amendment is achieved may be is-
sued in connection with the decision. . .."

Any person, who violates provisions in the Act, shall be liable to
a fine or imprisonment of up to one year or both. In partlcu]arly
serious circumstances the offender may be sentenced to imprison-
ment for up to three years. The offence has been committed by
someone acting on behalf of a corporate body, this enterprise may
be sentenced to ‘a fine and deprivation of the right to carry on
business. If anyone has charged a higher price than is.lawful, an
amount, which the court considers to be equ:valent to the excess
price, shall be forfeited.

As can be seen the Norweglan sanctions. are more severe than
those in the other Nordic countries. Apart from the risk of heavy -
sanctions the offender may have to go through a civil procedure,
where he may have to face claims of damages for excessive prices
or refusals to deal.

Sweden

The purpose of the Swedish Act to Counteract Restraint of
Competmon in Business in Certain Instances (1956) is to promote
competition to such an extent as is desirable in the public interest.

For this purpose the law prohibits vertical fixing of minimum
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pnces (art. 2) and tender cartels (art. 3). Apart from these pl‘Ohlbl-
tions the law is limited to the elimination through negotiations of
the harmful effects of restraints of compctmon Negouatlons take
place—according to article 5—when restraints of compeut:on have
harmful effects. This notion has been sperified in the followmg :
paragraph of the article: :

“Restraint of oompet:t:on shall be deemed to have a harmful effect
if, contrary to the public interest, it unduly affects the formation of
prices, restraints productivity in business, or impedes, or prevents -
the trade of others.”

Notification of restrictive agreements and other practices should

on request be made to the State Price and Cartel Office, which keep
the Cartel register, a register open for public inspection. Agree-
ments are registered regardless of whether they have detrimental
effects or not.
. When detrimental effects are suspected, negotiations are opened
between the Ombudsman for the Freedom of Commerce and the
~ enterprises ¢oncerned. It might be wise briefly to summarize the
negotiation procedure in Sweden, as an example of how negotia-
tions in the Nordic countries are carried out: ,

1. The abuse is either presented by an individual or a competitor
or found out by the Ombudsman “ex officio”

2. Firstly negotlatxons are undertaken between the Ombudsman
and concerned enterprises. Normally these negotiations will lead to
an’ arrangement where the enterprise refrains from the alleged
violation in order to avoid too much public scrutiny. :

3. If it is a matter of prmcnple or if the concerned enterprise is
not w1llmg to withdraw from its arrangements on its own in-
itiative, the Ombudsman. will as a prosecutor present the matter to
the Market Court. This court is the first and final instance in ques-
tions concerning competition and consumer protection. It consists
of three judges and representatives from the trade unions, con-
sumer organisations and industry.

4. The Market Court will in the first part of the proceedings es-
tablish whether the alleged behaviour is contrary to the law. If the
answer to this question is yes, the next step is to start negotiations
with the enterprise in order to make the defendant refram from the
~ violation.

The Court is entitled to impose fines to avoid harmful prices,
refusal to supply and price discrimination. Other mfrmgements
“cannot be punished. The ultimate action that can be taken is to an-
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nounce to the government the failure to reach an acceptable
solution. In this notification lies the implicit threat for industry of
changes in law—which so far has proved to be a sufficiently
efficient pressure on industry as a collective to obey the Court.

 Institutions

All countries have special institutions outside the ordinary ad-
ministrative system to deal with questions concerning competition.
The institution-system is summarized in the following schedule:

Denmark Finland Sweden: Norway
Investigating _© National Board  State Price
authoritics, ' of Trade and and Cartel
Consumers’ Office
Interests
“The Monopoly Price
Control ' Directorate
Authority
{Monopol-
tilsynet)
Special Competition Ombudsman
prosecutor. Ombudsman. for Freedom
of Commerce
Court. Appeal Competition Macket Price
Ttibunal Counci! Court Council
{Monopot-
ankencevnet) _ .
Ordinary Ordinary
Count Court

J. DOMINANT POSITION

The rest of this article will be devoted to how the different legal
systems in the Nordic countries deal with an enterprise having a
dominant position on the national market. -

Firstly, the question can be posed as to whether the notion of a
“dominant position” is mentioned in the laws at all and, if the
answer is in the affitmative, one may ask how this notion has been
defined. Secondly the question of how this position can be
“abused” will be scrutinized.
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Denmark r:.

The Purpose of the Danish Monopolies and Restrictive Practices
Control Act is to-prevent unreasonable businéss conditions by
means of public control of monopolies and rcstnctlve business
practlce (art. 1).

It is already apparent from this statement of the purpose of the
Act that a single firm-with a strong position—a position of
monopoly—comes within the scope of the legislation. This fact is
confirmed by several subscqucnt provisions. The reference to a
position of monopoly is, however, not completely relevant, as the
law also applies when a less dominant position is a fact.

According to the second paragraph of the Act the law can be
used not only to prevent restrictions from a firm which totally con-
trols the relevant market. The law can also be applied whenever -
compeutlon throughout the country or in local market areas, is
restricted in such a manner that the enterprise exerts or may exert
a cons:derable influence on prlces, productlon, distribution or
transport conditions.

The same definition is used when stating the enterprises which
are obliged to notify on request. It is only when the enterprise ex-
erts a considerable influence on prices etc. that it should be subject
to notification (art. 6).

A considerable influence is not defined in law or in preparatory
work, but is left to the discretion of the authorities. The
Monopolies Control Authority has considered a wide range of cir-
cumstances when clarifying this notion:

1. The art and the importance of the commodity in question. It
must be a commodity of considerable interest to trade.

" 2. The market structure for the product, including an evaluation

of the number of competingenterprises and their respective in-

fluence on the market. When making a decision on this point sub-

stitutes and competition from foreign markets should be taken into

consideration,

In a case concerning the dominance of the Scandinavian Airlines
System Corporation, the dominant position of the enterprise,
which had about Y0 per cent of the relevant market, was clearly es- -
tablished. Indications of .a lower percentage were given in a case
concerning opticians (Monopolitilsynets meddelelser 1975 : 6
p. 231). Fourteen retailers controlled 40% of the market and
together abused their strong position. As the strongest enterprise in
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the relevant market did not participate in the restrictions, no domi-
nant market position was found to exist.

It can be concluded, that in Denmark a dominant market posi- -
tion is not the same as-an absolute monopoly in the normal mean-
ing of the word. The criteria cannot be defined in exact figures, but
only in fairly general terms: when the corporation has a con-
siderable mﬂuence on market conditions it has a dominant position.
One must take into consideration not only its share of the market
expressed in a percentage but also the entire range of circumstances
which affect the behaviour of the enterprise in the market.

Finland

The Finnish Act on the Promotion of Economic Competition is -

less clear than the corresponding Danish law on the point of
~whether the law applies to single firms or not. The “general clause”
in article ‘15 is, however, meant to cover all kinds of abuses
irrespective of the form these abuses take. Accordingly the harmful
effects of a single firm’s arrangemems come within the scope of the
Act. This interpretation is confirmed as far as dominant enterprises
are concerned by the rules on notification (art. 9 and 10) Here the
faw states, that any entrepreneur having a dominant position must
on request inform the authorities as to whether he has a
monopolistic posmon or in practice dominates a branch to such an
extent that there is' mo competition or competition is considerably
distorted (art. 9).

When estimating. the dominancy of their position not only legal
rights like patents and trademarks, but also the total turnover in
production or sales in the relevant branch must be taken into con-
sideration.

The Finnish law was promulgated in 1973 and so far there have
been no cases dealing with the notion of a dominant position. In
theory and according to the Finnish Ombudsman the law is ap-
plicable when an enterprise controls 50 per cent of the market or
more.

Norway

In Norway there is no doubt that the law applies when 4 single
- enterprise abuses its strong position in the market. According to ar-
ticle 2 of the Act on the Control of, Prices, Dividends and Restric-
tive Business Arrangements, the Act shall apply to business
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acitivities of every kind, as defined in Section 60, point 4, where it
is stated; that “business activities” means “any party—whether an
individual, a corporate body, a foundation or an association which
carries on business activities.” _

From this extract it is thus clear that the law applies to single
enterprises. The law, however, in contrast to the other laws, gives
an indication of what is meant by the notion examined here. Under
the regulations issued by the King, the dominating enterprises shall
atcording to article 34 submit areport on restrictive provisions, the
purpose of which is to regulate prices, profits, calculation of costs,
terms of business, production or distribution. Dominance is defined
in the following manner: B

“Enterpriscs which must be assumed to produce or distribute at
-least one quarter of the total production or distribution in the realm
“of one or more commodities produced or distributed by the

enterprise, or of services provided by it.”

In judging the market-position of a single -enterprise the
economic unit should be taken into consideration. If an enterprise
has a controlling influence over enterprises other than those which
are operated in its own name, all the enterprises concerned shall be
considered as a unit in determining the question of their obligation
to submit a report.

It is further interesting to note, that foreign or foreign-owned
enterprises, regardless of their share of the market, have the same
obligation to give a notification as is the case for a -dominant
enterprise. This follows from the subsequent paragraph of ar-
ticle 34: '

“Persons who own or are responsible for the running of enterprises
which are subsidiaries or subject to the controlling influence of:

a) A foreign firm which may be assumed to have 2 substantial in-
fluence on the prices in one or more countries of one or more com-
modities or services, or which is associated with an association of
firms which, together, may be assumed to have such an influence.
Association of foreign firms or Norwegian and foreign firms which
may be assumed to have such an influence as mentioned under a).”

In practice the Norwegian authorities, however, seem, like the
authorities in the other Nordic countries, to pay a minor interest to
the question of whether a dominant position is at stake or not. The
determining factor is solely the effects of restrictive business prac-
tices.
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Sweden

In the Swedish legislation there is no express provision concern-
ing dominant position and no indication as to whether the law ap-
plies at all to this type of restriction. There has, however, not
always been a lack of provisions for this. In the old 1953 Act the
way was open for counteraction in two types of situation:

- a) When' agreements between two or more enterprises had
~harmful effects (The s.c. ““Trust situation’’)

b} When an enterprise, or a group.of enterprises gathered in an
economic unit, controlled a considerable part of the relevant market
'in the country or in a local area (The s.c. “Monopoly situation”).

At this time there were strong similarities between the Swedish
and the Danish legislations and it could also be argued, that the law
was simifar to the Common Market system in articles 85 and 86 of
the Rome Treaty. The rules were, however, criticized on the as-
sumption that -they did not cover every situation where negatwe
consequences of restrictive business practices could appear. The
legistation was thus amended to its present version which is more
vague. This was done with the express understanding, that the
change did not mean a more restricted legislation, but, on the con-
trary, wider possibilities for the authorities to act.

From this historical point of view it is clear that article 5 of the
Act to Counteract Restraints of Competition was meant to be an
instrument against not only restrictive agreements, but also against
the abuse of the law by a single enterprise.

Indications as to what is meant by the nouon “dommant
enterprlse are found in the preparatory work of the 1953 Act,
which is still partly valid. The government here stated, that the law
is not only applicable to monopolies, but that there might be cases
when a company which does not control more than 40 % of the
market, but which still has a dominant position that necessitates
negotiations as a result of the market structure, technical and com-
mercial advantages or other circumstances. All that was said about-
.the share of the market was, that it had to be a substantial part of
the relevant market.
~ "T'his definition has also been followed in practice. There have so

far been no doubts, that a company having 80-90 per cent of the
relevant market is in a dominant position. In a case concerning a
merger in the food industry the Ombudsman. concluded
(Margarinbolaget-Fabriks AB . Viktoria, Pris och kartellfragor
(PKF) 1975: 4-5 p. 80), that the acquiring enterprise had 45 per
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cent of the market and the acquired 5,5 per cent. The Ombudsman
was of the opinion that in & branch which is gradually becoming
concentrated there is always a risk of harmful disturbance of com-
petition. The acquiring enterprise is enforcing its dominant posi- -
tion' through the merger. In this special case, however, the Om-
budsman did not take action for reasons of potential competition.

‘I'here is no enlightenment on the question as to whether two or
more cnterprises can have a dominant position together. Firms in
the same economic unit will probably be regarded as one
enterprise—in other cases, where there are no economic links, the
enterprises should consequently not be seen as a dominant couple if
there are no agreed or special links between them. '

Dominant position—a summing up

From what has been said it is evident that, even if there are
differences between the Nordic laws, their approach to the concept
of a “dominant position” has great similarities. No law requires a
dominant position as a pre-condition for the applicability of the
law. In fact, all legal systems stress the need to counteract harmful
effects of any restrictive business practices regardless of the fact
that the cause of the restriction is an agreement or a single
enterprise in a dominant position. It is thus clear, that all the laws
can be used to counteract abuse by any single enterprise. It is not
necessary to establish an agreement or the like between two or
more enterprises. '

The notion “dominant. enterprise” is, however, not totally
irrelevant. As will be seen in subsequent parts, the harmful effects
should be evaluated from the point.of view of public interest. This
requires, that the restriction is of a certain magnitude—otherwise
public interest is not affected. Consequently, some indications on
the position in the market that must be held by a single enterprise
are found in the laws. In-Finland an enterprise is said to hold a
dominant position when controlling 50 per cent of the relevant
market—while Norway only requires 25 per cent. Sweden and
Denmark are probably somewhere in between these two extremes,
but on the other hand this is-a simplification which does not give a-
true picture of the situation. One must take into account not only a
narrow interpretation of the relevant market and what percentage
of that market a corporation holds. Substitutes, competition from
foreign markets and the importance of the goods must be examined
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as well as the structure of the relevant market. In pracucc there is
no reason to believe that differences in principle exist betwccn one
country and the other.

Where the single enterprise does not hold a ‘dominant position
according to the above mestioned vague standards one would nor-
mally be prepared to conclude, that there could be no harmful
effects from the arrangements of that enterprise and that the laws
should not be applscd In this indirect way, it might be argued that
a dominant position is a criteria, which must be proved by the
authorities. In practice, however, this matter is only occasionally
gwen due regard. On the contrary, the authorities in all countries
seem to overlook this condition when for example mtervemng in
the numerous cases of refusal to deal. This lack of conmstency isto
some extent balanced by the principle of negotiation and the less
dramatic system of sanctions, which can be used when single
enterprises act agamst the purpose of the law.

4. T'HE “TRADITIONAL"” ABUSE OF A DOMINANT POSITION

Although the dominant position as such is of limited interest in
all Nordic countries attention has to be paid to abuse. The laws ap-
ply to all enterprises, which can create a disturbance of free com-
petmon on the market. From this pomt of view one may sum-
marize in a circular definition the fore- -going definition of the notion
“dominant position": Those enterprises, which are in a position to
disturb normal market conditions have a dominant position. The
proof of dominance receives a subordinated legal meaning. The
main point is whether the arrangements give rise to harmful effects
or not. Emphasis has accordingly to be put on the nouon of “harm-
ful effects":

Denmark

The Danish law is applicable to unreasonable prices and
business conditions and is supposed to secure the best possible con-
ditions for the freedom of trade. The law can, however, not be used
against all restrictions, but only against restrictions that have a
considerable influence on market conditions. The Danish
preparatory works to the anti-trust legislation indicate where the
use of the law is foreseen and the authorities can issue orders to
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achieve the effect designed by the law. The following arrangements
especially can be counteracted:
1.  Exclusive dealing arrangements.
2. Boycotts. ,
3. Refusals to sell—especially refusals from a monopoly or a
dominant firm.

Finland

'The Finnish Act on promotion of competition applies to any
restriction, which is found to have karmful effects (art 15). These
harmful effects are considered to exist when the restriction induces
unreasonable prices, conditions of sale or without any acceptable
ground hinders the work of others. The effect must be related to
the total economic context and the harmful effects should to @
noticeable extent affect society and not only the comipetitor.

Norway

The scope of the Norwegian price act is to cou'nte'réct un-
reasonable prices and conditions of business -clearly contrary to
public interest (art. 18).

Sweden

Article 5 of the Swedish Act provides, that the law is applicable
when a restraint of competition has “harmful effects”. This notion
is specified in the subsequent paragraph: “A restraint of competi-
tion shall be deemed to have harmful effects if, contrary to public
interest, it unduly affects the formation of prices, restrains produc- -
tivity in business, or impedes, or prevents the trade of others.”

As may be noticed, the main passages concerning abuse in the
Nordic laws have all in common that they are general and vague
and thus leave it largely to the discretion of the authorities to define .
what is acceptable and what is not. This obviously leads to uncer-
tainty for involved parties—which, as stated above, is balanced in
a way by the mild system of sanctions. The enterprise—if it has
not committed a breach of the absolute prohibitions which are clear
and defined—seldom runs a risk of being fined.

During the years rather similar practices have been established
in the Nordic countries as to what should be deemed unacceptable
behaviour on the market. The following points apply to all restric-
tive business practices and among them, dominant enterprises:
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1. Vertical price-fixing

Regardless of whether a dominant enterprise is involved or not
vertical price-fixing has been absolutely forbidden in all the
countrics. The laws prohibiting re-sale price maintenance are
designed to cover all forms of pnce—regulatlon by supphers This
includes indirect or devious means of trying to fix prices vertically
(Denmark: Law nr. 115/1971 art. 10 and law nr. 59/1974 art. 10,
Finland: art. 23, Norway: Royal decree of 18 October 1957,
Sweden: art. 2).

Suggested or advisory prices are permitted as long ‘as the sup-
.plier makes it clear that the dealer is free to price as he pleases.

Breach of these provisions is severely sanctioned. The
proceedings are handled by an ordinary court outside the genera],
scheme of the market-law system. - .

There are possibilities of exemption from -prohibition, but they
have only occasionally been used. For several years exemption was
granted to the book market in the Scandinavian countries. In 1973
Denmark still granted éxemptions for tobacco, books, dally and
weekly papers and stee! products. Sweden abolished all existing ex-
-emptions, -but was forced to reintroduce exemption for the steel-
market due to the free-trade treaty with the Coal and Steel Com-
mumty

2. Bans on tender-cartels

This ban concerns the entering into or the carrying out of an
agreement requiring consultation or other forms of co-operation
among entrepreneurs before any of them bid on a contract to supp-
ly a commodity or a service. Both the Swedish (art. 3) and the Fin-
nish (art. 24) Acts prohibit, with possibilities for exemptions, the
bidding or tender cartel. In Norway there was no proh:bmon until
1960, but enterprises which were members of an association which
regulated or controlled prices or terms of tenders, did when submit-
ting a tender, have to inform the prospective purchaser of the im-
plic'ations of the regulation or control. This was also. the case when
restrictive business agreements had otherwise been made regarding
the regulation or control of tendered prices or terms.

3. -Prohibition of horizontal price-fixing

In Norway—but not in the other countries—a Royal Decree of
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1 July 1960 prohibiting the horizontal fixing of prices and profits
wis enacted. ‘T'his is a general prohibition covering the sale of com-
modities or the rendering of services. It actually also embraces
regulations in respect of ienders, so that it could be stated that the
Norwegian law also contains a definite prohibition on tender-
cartels. :

4. Refusals to deal

 'The principal restriction that has caused the intervention of the
authorities in the Nordic countries is the refusal to sell or deal.
There is no direct prohibition against these restrictive business
practices, but it might be asked whether the rigidity with which the
authorities intervene does not make this type of restriction close to
a “per se”-prohibition. '

This practice invokes the question as to whether a dominant
position is at stake or not. In ordinary. cases the refusal must be
looked at in its economic context. If the buyer has other potential
sources from which he can get equivalent goods and can carry on
trade with these substitutes, the complaint should normally be re-
jected. This is the position in principle in Denmark, F inland and
Sweden. In practice, however, there is a tendency to disregard the
economic context and not to treat the question of a dominant posi-
tion seriously. In those countries mentioned there are good grounds
for asking if the practice is in accordance with the law. If there are
other potential sources of equivalent goods it may well ‘be argued
that there are no harmful effects for the buyer from a wider point of
view. -

In Norway refusal to sell is expressly dealt with in the law (art.
23) and put on a special Jevel in comparison with other types of
restrictions. The Price Council may forbid enterprises to refuse to
have business connections with another enterprise if the refusal is
detrimenta! to public interest or if it has an unreasonable effect on
the other party. In order to secure that the prohibition is carried
out the Price Council may issue supplementary regulations.

The limited consideration which is paid to the dominant position
in Norway is shown by a case from 1960 concerning a refusal to
deal with a men’s clothing store in Stavanger. The store com-
plained that the manufacturer refused to supply an expensive brand
of hats. The hats in question represented only a very limited part of
the total turnover of the person lodging the complaint. Furthermore
he had access to cheap imported hats and other expensive hats

20
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made in Norway. Yet the Price Council found the refusal unaccep-
table because the supplier had no systematic scheme for selecting
his customers. Thus, when a supplier arbitrarily refuses to sell,
even if the supplier is not in 2 dominant position, he must normally
calculate with being in abuse of article 23. :

The same factual situation in Sweden, but in regard to shoes in-
stead of hats, led 10 the opposite decision. In this case (Masterskor
PKF 1963 : 9-10 p. 48) the supplier was able to prove that he was
not in a dominant position as other exclusive shoes existed on the
market, This was, however, not the reason which made the court
reject the complaint. Consideration was first of all given to the fact
that the manufacturer was able to prove an acceptable selective dis-
tribution system. In practice it is difficult to see any difference
between how the laws are applied in Norway and Sweden. Another
circumstance in the Norwegian case, which would have been rele-
vant also in Sweden, is that a refusal to deal is normally not
allowed when it is a breach of a former supply-policy. A sudden
cut-off in supply is treated more severely than other refusals.

It can be of some interest to relate briefly a Danish case concern-
ing refusal to deal. It is the “Omega-case”, a parallel case to the
selective distribution Decision of the EEC-Commission. Omega
refused to supply a retailer, invoking the: selective distribution
system of the company comprising of a high standard, trained staff
and equipped stock and sale service. Omega aiso claimed the right
to concentrate their sales. The authorities did riot order Omega to
supply. The underlying reason for this decision was not expressly
that the selective distribution form was accepted, but, as Omega
did not hold a dominant position, the person lodging the complaint
would have had to show his interest in being supplied in a more ob-
vious way. The way the matter was presented there was no un-
reasonable obstacle to this trade. (The case is from 1973.)

The conclusion to be drawn from the shoe case in Sweden and
the Omega decision in Denmark is not that an enterprise in a non-
dominant position may refuse to supply and one in 2 dominant
position must not. This distinction is of fairly limited interest. The
main conclusion is that a refusal is accepted when it can be’ proved,

“that it is based on considerations of efficiency and rationalization.
Consideration is also taken of refusals based on the buyer's poor
financial or credit status or his unfair methods of competition. The.
reasons should be objective and based on-fact.

A refusal will normally not be accepted when it is based on the
fact that the buyer will re-sell the product below suggested prices.
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Thus generally the refusal to supply supermarkets, new types of
distribution channels or low-price channels will be defeated.

'I'he above mentioned circumstances apply in the Nordic
countries regardless of the fact that the supplier holds a dominant -
position. ‘T'he only ditference is that control becomes more severe if
he holds a dominant position. If substitutes cannot be found in the -
market the authorities will normally not accept a refusal, as this .
will or may harm public interest. The-dominant enterprise has for
example fewer possibilities of invoking a selective distribution
system. :

5. Discrimination

Discrimination concerning the conditions of supply, prices, etc.
is often very close to the complete refusal to supply and such
restrictions are consequently treated in almost the same way as’
refusals. In the Norwegian Act (art. 23) it is even clear that dis-
crimination where a party is willing to have business connections
only on terms which are unreasonable or unusual is deemed to con-
stitute-a refusal. '

Normally the authorities will intervene when suppliers dis-
criminate with prices, terms of delivery, use aggregated rebate
systems, quantity-discount arrangements and rebates based on
dealer classification. : :

Different treatrent must be based on a provable fact such as ac-
tual cost savings or other gains for the supplier. The authorities
have intervened with negotiations where there is evidence that the
discrimination is in fact unreasonable and the buyer is prevented
from finding solutions. B : :

In a recent Swedish case complaints were made on discrimination
from a computer-service corporation alieged to -discriminate on
prices. Investigations disproved that the company was in & domi-
nant position and objectively based price differentiation from a non-
dominznt enterprisc was. accepted (IDATA-decision presented
1976.09.28). . o
‘In Denmark and Sweden there have been parallel proceedings
against the dominant ‘Scandinavian aviation company (SAS). The
company had a subsidiary dealing with charter-flights (Sterling).
Like the other charter-companies Sterling to a large extent used
Copenhagen as a starting point. On the connecting trips between
Copenhagen and other Scandinavian towns SAS has a legal
monopoly. The company abused this dominant position by granting
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passengers of their own charter-company éheaper connection-fees.
The system was challenged in both Denmark and Sweden and SAS
was by means of negotiations forced to abandon its diseriminatory
policy.

6. Unreasonable prices

" One of the main problems with dominant enterprises and
monopolies is the risk that they, having no competition to face, -
charge unreasonably high prices. The only remedy which has been
used to counteract this risk is price-control with the possibility of
forcing the supplier to lower his prices. .

The authorities in both Denmark and Nerway have concentrated
their activities to quite a large extent on price-contral. According to
‘the Danish Price Supervision Act (Act nr.59, 1974.02.15) the
Monopolies Control Authority may require that an enterprise shall
notify a rise in. price and the authority has the power to prevent
such a rise. The Norwegian authorities are expressly empowered to
issue regulations concerning maximum and minimum prices, price
freezing, price calculation, discounts, additions, maximum profit
margins, terms of delivery and payment and other provisions with
regard to prices, profits and terms of business. In ‘general,
enterprises have to notify their price-system on request (art. 15),
but the law is enforced by a general prohibition on unreasonable
prices in article 18, Nor may terms of business be demanded, if
they affect the other party unreasonably or if they are clearly con-
trary to public interest. ‘ :

In Sweden and Finland there is a clear distinction and separa-
tion between the price-control and the antitrust legislation. This
fact, however, does not mean that the Ombudsmen are prevented
from acting when unreasonable pricing is the eflect of an agreement
or abuse of a dominant position. In Sweden the Ombudsman has
on several occasions controlled the prices fixed by a dominant -
enterprise. In the “Mélnlycke-decision” (PKF 1975:1 p. 51),
Maolnlycke, which had a share of 90 per cent of the market in
women’s tampons, had, thanks to its strong position, raised prices
~ considerably. After negotiations with the Ombudsman prices were

reduced by 10 %.

7 Tying clauses

In practice, tying arrangements, where a dominant firm uses its
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position to oblige the buyer 10 accept obligations in other fields,
where the dominant enterprise has not a strong positien, have been
counteracted. In both Denmark and Sweden the obligation to buy.
paper and spare-parts when buying or leasing a photo-copy
‘machine was abandoned after negotiations.

Abuse—a summing up

_ The laws do not especially aim at abuse by a dominant
enterprise. Any restrictive business practices can be counteracted
when they disturb normal market conditions in a way which is
detrimental to public interest. It is, however, clear that the harmful
effects are more often obvious when a dominant enterprise is in-
“volved' and evidently the authorities, by means of obligatory
notifications of restrictive practices and general control, supervise
the monopolies and the dominating corporations. . .
Firms in the. Nordic countries must abstain from price-
maintenance. Over and above this prohibition special regard must,
in Finland, Norway and Sweden be paid to tender-cartels and in
Norway to horizontal price-fixing. A dominant enterprise must be
- particularly careful with its pricing-policy, refusals to deal and dis- -
criminatory practices. These practices in no way exhaust the list of
possible offences, but are merely examples of where possible action
could be expected from the competent authority. The law is ap-
plicable whenever public interést is at stake, which gives large and
vaguely specified possibilities for the authorities to act at their own
discretion.

It could often be argued that the authdrities disregard far too
much the question of whether an alleged violation has a connection
with a dominant firm. Where there is no dominance harmful effects
detrimental to public interest are often doubtful, In recent Swedish
case-law there is at least a tendency to give this consideration a
somewhat higher priority. o

5. MERGERS AS AN ABUSE OF A DOMINANT POSITION

This final part will briefly comment on the treatment of mergers
in the Nordic laws. As a starting point it should be said, that none
of the legisiations have dealt directly with the problem and there is
‘no judgment concerning a merger in any of the Nordic countries.

This statement does, however, not mean that there isa total lack
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of interest in the matter. As in the rest of Europe it was originally
assumed, that rather than a need for measures to counteract

mergers between enterprises there has in the Nordic countries been

a need for stronger and more competitive corporations which were
- more able to compete with foreign industry. Today attitudes are
changing. Different branches are now characterized by only a small

number of competitors and sométimes the limit where “size is no

longer equivalent with superiority” has been reached. During the

period 1960-1970 2,000 mergers were carried out in Sweden. The

mergers concerned 20 per cent of all Swedish workers. Concentra-

tion has steadily increased in the first years of the seventies: 1971 -
26% mergers were reported, 1972-396, 1973 -497, 1974-730.
‘There are good reasons to believe that this acceleration continued
in 1975 but has been halted in 1976. In general the acquiring

enterprise has more than 500 workers while the acquired has less

than 50. These facts of course necessitate an investigation as to

whether continued concentration can be accepted and if the law has

to be enforced. 7 SR

In Denmark—1 disregard the EEC-law—and in Norway it has.
been said that mergers are discouraged by the fact that par-.
ticipating enterprises together may become dominant through the
merger and as a dominant enterprise have to face the risk of being
more severely scrutinized by the authorities. Here the main ob-~ '
stacle for intended mergers is thus the possibility the authorities
have of counteracting harmful effects created by activities of the
new -dominant enterprise. This situation arose in Denmark when
the Scandinavian Tobacco Company merged with a Danish sub-
sidiary of the British-American Tobacco Company. The restrictive
effects of this merger were strengthened by exclusive dealing agree-
ments between the Danish and the foreign company. The
authorities, however, did not question the merger as such although
the new enterprise gained a strong position on the market, but only
required a notification of the enterprise and its agreements with
other firms. (Monopoltilsynets drsberetning 1973 p. 29).

The majority view has in Sweden been, that the law is not ap-
plicable to concentration and it is clearly stated in the preparatory
work, that the law may not be used to dissolve an existing upit into
several independent parts. Whether this statement applies to the
control of mergers is disputed today. The Ombudsman has turned
his attention to concentration in industry during recent years
claiming that he has the authority and the competence to intervene .
when the merger as such produces harmful effects contrary to
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public interest. This was claimed when the two remaining cement-
producers on the Swedish market decided to merge in 1973. The
Ombudsman saw in this concentration an obvious risk for exces- -
_ sive prncmg and other effects detrimental to the interests of society.
Thus in a memorandum he proposed to take action to stop the
planned concentration. Meanwhile the involved: enterprises notified
their intentions to the government, which presénted the matter to
Parliament. Parliament accepted the merger. After this. poht:cal :
treatment—wholly outside the procedures foreseen by the anti-
trust laws—the Ombudsman no longer saw any possibility of pur-
suing his action, The cement-case, even if not successfully carried
out by the Ombudsman, led to a lively discussion in Sweden and -
several members of the different groups in Parharnent proposed
motions for developing the legislation.

In 1974 the Swedish Justice Department draftcd a proposal for
an act on merger control. According to the proposal the main in-
terest to be protected was that of the employers and consequently '
not those of competition, market structure or consumer interests.
The proposal, however, found very limited support because it did
not consider the problems from a realistic point of view as faras
trade was concerned. Furthermore it has been criticized that the
controlling authority was to be the government and not the Om-
budsman and the Market Court. As the Swedish Act on restrictive
business practices is being revised at present the proposal will
probably not be presented to Parliament. The verity of this ap-
praisal is stressed by the recent change of governmerit in Sweden.

Finally as far as the investigations on changmg the law are con-
cerned the experts’ considerations have in mo part so far been
presented to the pubhc, but it is known that a system for the con-
trol of mergers is seriously being considered. If a final proposal
builds on the Swedish tradition in matters of competition and the -
debate that has been going on in the country during the last few
years it seems likely that the following points will be given con-
sideration:

1. Mergers will not be prohibited “per se” but coumeractcd
when they have harmful effects. g
2. Any merger—disregarding its form—will fall within the
scope of the law. This means that it does not have to be a total
take-over. Control over 10-20 per cent (10 % if the enterprise is
noted on the stock-market and 20.% if not) of the shares in another
company can be sufficient. The determining factor is the amount of
influence held over the making of decisions in another company. If
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the acqumng enterpnse has 50 per cent of !.he acquired. corpora-
tions shares it is definitely regarded as a merger. The holding of 10-
50 per cent can, depending on the c1rcumstances, be regarded as a
merger.

3. “Bagatell-mergers™ exempted. It is clear that some restric-
tions fall outside the scope of the law because they are too minor to
have any noticeable influence on the market. To use an evaluation
of the market-shares has not been acceptéd as'an effective instru-
ment for dealing with this matter. Somewhat arb:tranly there is a.

tendency to consider the lmportance of an cnterpnse in relation to

the number of people working in it. When the acquiring enterprise
has not more than 50 people employed and the total annual
turnover is not more than 10 million SCr the law will not be ap-
plicable. When the acquiring enterprise has between 50-500 people
employed and 10-100 million SCr in annual turnover the
authorities can in specially defined circumstances take action, but
normally the law should only be applied to an acquiring enterprise
in excess of these limits. _ _

4. No general obligation to notify. There will not be a general
obligation to notify a merger. The Ombudsman may request
notification and he can do so during a period of three years from
the day the merger took place. During this fairly long period of -
time the poss:b:lxty is open for intervention.

In general it is believed that the insecurity which enterprises
may feel in doubtful cases will lead to a not:ﬁcahon and thus an
openmg of the procedure. :

5. Fairly rapid procedure. Once the procedure is. opened the
Ombudsman has to act rapidly. He shall within one month decide
whether he is going to take action or not. If he does, the Om-
budsman has to make his final decision within three months. He
will not have the authority to forbid and dissolve a merger, but only
to submit a case where harmful effects can be suspected to the
government. The government must take their final decision within
another three months.

6. Harmful effects. The harmful eflects of a merger will be
judged from four different points of view:

1. Does the merger unduly affect the formation of prices, restrain
productivity in business or impede trade of others? These
criteria are equivalent to those in article 5 of the Act to
counteract restraints on competition. Other criteria will,
however, most certainly be added to these traditional criteria.



NORDIC COUNTRIES ANTITRUST LAW 313

2. Does the merger affect the concentration of control over trade in

Swedish industry? -
3. Are employment and the interests of the employers affected by

the merger? r -

4. Arc consumer interests affected by the merger?

With this in the background it should be decided whether a
merger can be accepted or not. The question is if these criteria can
be used already today when evaluating what really constitutes a
dominant position which the authorities intend to counteract.

It should finally be mentioned that the new development in
Sweden is not a matter of Nordic cooperation.

6. CONCLUSIONS

"I'his seminar deals with the notion of a “dominant position” and
this exposé is supposed 1o enlighten on how the notion is treated in
the Nordic countries. From what has been said it must be con-
cluded that the notion is of secondary interest in all the countries.
All laws aim at counteracting any restrictive business practice
which has harmful effects contrary to the public interest. This -
rneans that the law normally applies to single enterprises even if
they are not in a dominant position. This stipulation of harmful
effects is, however, of interest in this respect because it mears that
the restriction must be able to influence market-conditions and
consequently be of some magnitude. The dominance required is .-
judged in relation to the importance of the corporation on the rele-
vant market. If this percentage is low a whole range of circum-
stances will add to the judgment of the market-shares. A precise
definition on the notion can thus not be given.

Nor can an exhaustive list of abusive behaviour be presented.
The law applies to all kinds of restrictions which have harmful
effects. In practice there has been a tendency to concentrate on
refusals to deal and discriminatory practices, but there are in prin-
ciple no limits.

On one occasion all the Nordic countries were on the point of
receiving common rules concerning the dominant position. This
was when trying to establish a Nordic Economic Community
—Nordec—in 1969. In chapter 12 of the statute restriclive
business methods were treated. These rules of competition gave the
participating states the. responsibility of surveying restrictive
business practices affecting the trade between them. One express
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practice accordmg to the Nordec-statute was the abuse of a domi-
nant posmon Nordec, however, never came into bemg and the no-
tion was not defined in practice. Today the countries all have
obhgauons in accordance with the EF1T'A-convention and the free-
_ trade treaties with the Common Market. So far these obligations

- have nol added to the mterpretat:on of the notion of a “dominant

. position”.



