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Abstract

The objective of this essay has been to explore why the concept of collec-
tive dominance has been developed, and to examine the implications of its
use. The analysis begins with an examination of competition theory, fol-
lowed by a review of developments in EC competition policy and the
application of competition law. An attempt is made to find an underlying
framework used to guide EC competition law, but no evidence of such a
framework is found. Rather, flexibility and adaptation are seen to charac-
terise the law’s application, and collective dominance is seen as an example
of such adaptation. Examining the concept in practice, it also appears con-
nected to difficulties in applying A81(1) to certain ‘cartel’ situations. By
accepting the concept, it is argued that the boundary between A82 and
A81(1) has been awkwardly blurred. Under the Merger Regulation (Regu-
lation 4064/89), the prospective nature of the analysis is seen to place even
greater importance on its reliability. This is seen as problematic given the
poor link to theory, and the lack of agreement amongst economists. The
overriding impression remains one of lack of both clarity and consistency,
and a call is therefore made for further clarification.




Introduction

The concept of ‘collective dominance’ has now been recognised under
both A82 and the merger regulation. While the law has not technically
changed, its application is affected significantly by this fact. For the lawyer,
an important question is to examine why this concept has been developed,
and hence what it 1s ‘trying to accomplish’. Furthermore, it is important to
understand how it fits into the existing framework of EC competition law,
and in what ways, if any, the process of analysis is affected. In the pages that
tollow, a thorough analysis will therefore be carried out in an attempt to
provide answers

The thesis begins with a review of competition theory in an economic
framework. A key finding in the context of oligopoly is the lack of a com-
monly accepted ‘model’. In addition, a question over the roles of structure
and behaviour is discussed. Competition policy and the application of EC
competition law are then examined. Of particular interest is a scarch for an
underlying theory or framework of competition informing this applica-
tion. Nonetheless, no consistent evidence is found for the use of such a
framework by either the Commission or the Community Courts." Com-
petition policy is instead seen to cover a broad range of goals, with integra-
tion at the centre. Correspondingly, it is seen that the application of EC
competition law has been adapted continuously to meet new needs. The
application of A81 & A82 to forms of ‘concentration’ are given as a prime
example. In particular, a concern with increasing levels of concentration in
the Community is identified, and this concern is seen as central in explain-
ing the emergence of collective dominance as a concept.

The development of the concept is then traced in practice, from its
carly mention by the Commission, to its acceptance by the Court under
A82. The need to bridge a perceived ‘gap’ in the Treaty concerning the
scope of A81(1) is seen as significant. Leading on from this, the acceptance
and application of collective dominance under the Merger Regulation is
then examined. In this regard in particular, the importance of the predic-
tive ability of the analysis is highlighted, and questions raised over its theo-
retical foundation. The piece is then concluded with a reflection on the
theory and practice discussed, highlighting a number of problematic issues,
as well as recognising progress made. Insights from strategy are applied, and
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as noted above, an attempt is made to reflect on these findings, so as to
offer some guidelines for businesses.

The broad approach taken in the thesis is to proceed from an examina-
tion of theory to an analysis of practice, concluded by a reflection on their
relationship and interplay. The theoretical discussion draws from both eco-
nomics and business, as well as from competition policy which forms a
bridge to the practical application of the law. The analysis of practice is
based on an appraisal of the decisional practice of the Commission and the
jurisprudence of the Community Courts. As the only ‘true’ interpreter of
the law, the ‘final word’ is obviously given to the Courts. In attempting to
objectively criticise the products of this analysis, core economic concepts
and insights from business strategy are used.

Competiton & Marktes

Collective dominance “is a legal concept with no direct equivalent in eco-
nomics’?, but is closely related to oligopoly. Our understanding of oligopolies
is informed by economic theory, and indeed this increasingly informs the
law. During this chapter therefore, the theoretical background will be ex-
amined. Competition is commonly conceived of as a form of contest. When
theorising competition among firms for example, some argue that “it is
through the constant struggle by several enterprises to conclude a contract
with the consumer that the participating enterprises mark out their respec-
tive trade margins”.? In a similar vein, competition has been described as a
“contention for superiority...[which| in the commercial world...means a
striving for...custom...in the market place”.* There also appears to be some
innate assumption that competition is good.

In line with the ‘contest’ analogy we can equally suggest that there
should be ‘rules of the game’. We may identify for example ‘good’ and
‘bad’ competition, as well as ‘too little” and ‘too much’.® In fact, the es-
sence of competition law is in defining these parameters. In judging what is
acceptable or when to intervene, common arguments draw on the broad
themes of ‘fairness’, and ‘efficiency’. The issues covered by competition
law are diverse, although they are commonly divided into those relating to
States and those relating to firms. Our concern in this essay is with the
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latter area, since it 1s within this field that the concept of collective domi-
nance is applied.

As with all areas of law, there is no universally accepted definition of
‘right’ and ‘wrong’, and hence prohibitions, exceptions and exemptions
are essentially matters of policy choice.” Nonetheless, competition law can
be distinguished as an area of law by virtue of the close connection it has
developed with economics.® For, given the complex issues at stake, eco-
nomics provides a useful framework for examination. Significantly, this
association between disciplines is a longstanding one in the US’, to which
the ‘Law & Economics’ movement bears clear witness. This movement has
long promoted economics as a framework for interpretation and analysis in
all areas of law. By contrast, there is no such established tradition in the EC,
although economic insights may be considered equally valid in the Euro-
pean context.

The ‘dismal science’ of economics 1s a broad-ranging discipline, and
importantly is characterised by diversity rather than uniformity of opinion

in many areas.'’

‘While certain mainstream approaches can be identified, it
remains the case that “different economists have different perspectives, and
the same empirical facts may be interpreted in different ways, giving widely
different policy recommendations on the same issues”.'"" The most basic
element in the economic framework is the idea of a market, which is es-
sentially no more than the interaction of demand and supply for a given
resource. In a market of the more ‘traditional’ kind, such as that for a
physical good for example, the terms demand and supply are essentially
synonymous with ‘buyers’ and ‘sellers’. However, the framework can equally
be applied to examine the interaction of ‘supply’ and ‘demand’ for more
abstract ‘resources’ such as the ‘market’ for education, management skill,
or even democracy. A fundamental means of categorising a market is by
reference to the number of suppliers present. Following this approach, a
number of theories or models have been developed to describe, analyse
and explain a variety of different market structures. Implicit in the idea of a
defined market though, is the existence of boundaries.

The supply side of the market, and hence the number of suppliers, may
be restricted by the existence of ‘barriers to entry’. However, opinion is
divided as to what does and what does not constitute a barrier to entry in
reality, and over what timescale such barriers may be effective. There is no
clear ‘answer’, and it 1s important to bear this in mind. Nonetheless, two
extremely important such models are those of monopoly and perfect com-
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petition, which are seen as the two “polar market structures”'? at opposite

ends of a continuum. These provide vital reference points in appraising
‘competition’ issues, although it is important to note that “most markets...lie
between the two extremes,...in the realm of imperfect competition”."?

Monopoly refers to a market in which there is a single supplier. Ac-
cording to the theory, monopoly is deemed ‘inefficient’ for two reasons.
Firstly, the price charged by the monopolist will be higher than marginal
cost. Secondly, in long run there can be no pressure encouraging costs
towards their lowest possible level, since there are no other suppliers in the
market. For these reasons monopoly is generally condemned, though par-
ticularly where economies of scale are important, it may be considered
justifiable. For this very reason, national ‘monopolies’ may be created and
run by regulation. As a counterpoint, ‘perfect competition’ describes a market
in which there are an infinite number of equally sized suppliers. There are
several other specifications, including that all firms supply a homogenecous
product for example, but the main characteristic of a ‘perfectly competi-
tive’ market 1s that it is efficient. Such markets are rarely found in reality,
and related to this, a key criticism 1s that this model is ‘static’, allowing no
room for innovation and the entrepreneur, or indeed rivalry between indi-
vidual firms."* As referred to previously therefore, other theories have been
developed to model situations of ‘imperfect competition’.

The term oligopoly refers to a market which is dominated" by a few
suppliers. This definition is much looser than that of monopoly or perfect
competition, and leaves it open to determine how many firms are consti-
tuted by the term ‘few’, for example, as well as their relative size. As a
result, oligopoly covers a potentially large number of situations and in prac-
tical terms, this includes “a considerable portion, perhaps a large majority,
of markets in modern industrial nations”.' Correspondingly, there are a
variety of theories, rather than a universally accepted model. As a result,
“there is no generally agreed paradigm to identify dominant oligopolies
and separate them from situations of oligopolistic supply resulting in a com-
petitive market”."”

One of the most important theories of oligopoly concerns the ‘interde-
pendence’ that is assumed to exist between the oligopolists. Accordingly, it
1s assumed that the price and output decisions made by each firm will
closely affect the other firms in the market. Thus, “each firm must take
into account the effects of its own actions on the actions of other firms™'®,
and a certain ‘anti-competitive’ pressure is expected. Based on this idea

The Development & Implications of ‘Collective Dominance’ in EC Competition Law 9

therefore, a common assumption is that prices should tend to remain stable
for long period, and parallel behaviour therefore be witnessed on the mar-
ket.!” In practice however, keen price competition is seen in some oligopoly
markets, such as supermarkets and petrol.”” Related to the notion of inter-
dependence is the idea that the possibility, indeed likelihood, of oligopolists
colluding to eftectively form a ‘joint-monopoly’ is considered great in com-
parison to other markets.?’ This is a crucial issue, and much theory tries to
explain or understand why collusion occurs in some oligopolies and not in
others. Overall, in so far as monopoly is deemed inefficient, collusion by
oligopolists is thus also seen as undesirable. A related implication is that as
the number of suppliers decreases, the more inefficient the market is likely
to become, and vice versa. As will be seen further below, this is a key basis
for concerns with high levels of concentration.

As collusion forms such a vital element of concerns over oligopoly, a
brief examination of collusion theory is necessary. Collusion is theoreti-
cally possible amongst any number of firms, and is basically a synonym for
agreement® or co-ordination of actions, with some suggestion of secrecy,
and as such may also be considered as the essence of a ‘cartel’. A distinction
is frequently made between ‘active’ and ‘tacit’ collusion, the difference
basically relating to whether the agreement to co-ordinate actions is formal
or informal, respectively. Nonetheless, many economists would suggest
that this distinction is largely cosmetic, arguing rather that they are based
on the same elements. The essence of collusion is a relationship between
firms, and thus the important factors to consider are those affecting how it
is established, and those determining how it can be sustained. Following
this framework, some economists refer to ‘co-ordination’, and ‘credibility
of co-ordination’, which refer to how casily an agreement is made and
how it is maintained respectively. Co-ordination is thus ‘credible’ if no one
has the incentive to deviate or ‘cheat’.

In determining the ease or desirability of co-ordination, the degree of’
‘asymmetry’ between firms is argued as relevant, since high levels of asym-
metry may imply conflicting interests.” Thus, in the context of mergers for
example, the effect on how assets in general, and production capacity in
particular, are distributed between firms has been seen as important. None-
theless, it 1s argued that factors affecting firms’ ability to enforce an agree-
ment are more important than those affecting how such an agreement is
reached. The ability for a firm to ‘cheat’ without being caught, and the
ability to take action against such firms are seen as key in determining the
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likelihood of collusion. Thus, many would argue “that co-ordination be-
tween firms in a market will be more easily sustained if deviations from an
agreed path are more likely to be ‘detected’ by the other firms, and these
have the means to ‘punish’ the defector(s) rapidly and eftectively”.** From
a practical point of view, it is then a question of identifying the variables
that affect these two factors, and ideally some means of measuring them.
Broadly, these variables may relate to the firms, products and ‘transactions’
involved. In mainstream economic terms, the factors commonly suggested
as ‘favouring’ collusion include transparency, similar production methods
and products, significant barriers to entry, and stable conditions. Nonethe-
less, there is far from widespread agreement, and there are no ‘magic num-
bers’” or simple ‘checklists’, as it is the interaction of such factors which is
important.

Returning to the broader level, it should be noted that the concern
with increasing levels of concentration that is implied by a concern with
oligopoly is the subject of debate for two main reasons. Firstly, it is argued
that higher levels of concentration may 1in fact be the sign of greater effi-
ciency, as the ‘good’ firms compete away the ‘bad’ ones. Secondly, related
to the ‘barriers to entry’ debate noted above, some argue that the arrival of
new entrants will reduce the high levels of concentration, in the long run.
According to this view, the ‘threat’ posed by oligopoly is therefore seen as
temporary. In practice, these arguments form part of a broader debate, seen
in the US policy context in particular, between two different approaches.
Developed from work done in the early part of the last century, a central
argument of the ‘Harvard School’ is that market structure is a key determi-
nant of firm performance. The main framework put forward is the ‘Struc-
ture-Conduct-Performance’ model, which assumes causality runs in this
order. In addition, based on this model, it is “but a small step...to argue that
monopoly profits will increase the more concentrated is the market”.?
Under this approach, the main analytical task is therefore to measure in-
dustry concentration levels, and in policy terms, it is argued that where
high market shares are shown, an assumption can be made that restrictive
agreements are in place.

More recently, a body of theory has been developed, forming an ap-
proach referred to as the ‘Chicago School’. In the context of the present
discussion, the critical argument 1s that industry structures reflect the difter-
ent cost structures, and economies of scale achievable by firms. Rather
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than seeing structure as the determinant of firm conduct, it is seen as its
result. Thus, high levels of concentration are the result of efficient behav-
iour. Moreover, the only barriers to entry that are considered to be an
obstacle in the long run, are those that can be legally enforced. The key
aspect of analysis following the ‘Chicago’ approach is therefore to examine
companies’ prices in relation to their costs, to measure efficiency. How-
ever, the approach has been criticised for its emphasis on long-run effects at
the expense of the short run economic losses and social costs caused by
‘efficiency-enhancing’ behaviour.?

It is generally accepted that empirical evidence lies somewhere between
the two approaches, the point being that there is a lack of agreement.
Concentration is undoubtedly an important influence, although it also ap-
pears that greater efficiency has led to increased market share in some in-
dustries. A crucial determinant may actually be the timescale adopted, how-
ever this forms part of a more extensive debate which is beyond the scope
of our present concerns. At a general level, a debate has been identified
over the relative influence of structure and behaviour. There are important
implications for competition law since if structure is seen as the key factor,
an emphasis should be placed on ‘structural measures’, such as merger regu-
lation. Conversely, if the market outcome is seen as primarily determined
by firm behaviour, the focus should then be on defining what constitutes
‘anti-competitive’ behaviour. As has been seen, economic theory is di-
verse, and in the area of oligopolies, it does not appear to be uniform
enough to “warrant a major attack on oligopolistic markets”. Furthermore,
from a practical point of view, there are significant problems in determin-
ing when parallel behaviour is based on collusion, and when not.

Applying EC Competition Law

Having reflected on the relevant theory, a more detailed analysis is now
merited. The development and application of competition law in the EC
will therefore be examined, in an attempt to determine two issues. Firstly,
evidence will be sought for an underlying competition theory or frame-
work used to guide the application of competition law in the EC. Sec-
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ondly, an attempt will be made to establish the policy focus pursued. Both
issues should shed light on why the concept of collective dominance has
been ‘created’. In looking for an underlying theoretical framework, the
key question is how competition is perceived. Drawing on the three inter-
pretations below, no obvious, consistent approach is suggested. Indeed, the
overall impression is one of inconsistency. This is all the more reinforced
by the fact that the Court has tended to use the teleological method when
interpreting the law in ‘landmark’ cases.”’

Significantly, this impression is backed up by recent research, which has
concluded after extensive analysis that “no competition theory is used as a
reference model in the EC competition law”.?* In contrast to the US there-
fore, it appears that neither the Commission nor the Community Courts
follow any consistent theoretical framework.?” Indeed, as stated clearly in
one of the earlier Commission reports, “the principle of competition, so
basic to the common market, is...by no means rigid or dogmatic”.*

A81(1) prohibits “all agreements between undertakings, decisions by
associations of undertakings, and concerted practices which may affect trade
between Member States and which have as their object or effect the pre-
vention, restriction or distortion of competition within the common mar-
ket

AS82 prohibits “[a]ny abuse by one or more undertakings of a dominant
position within the common market or in a substantial part of it...as in-
compatible with the common market insofar as it may attect trade between
Member States”. >

A general reading of the articles, noting the stipulation in regard to
‘trade between Member States’, would suggest an obvious concern with
integration from the very outset. In addition, ideas of ‘fairness’, and some
form of consumer welfare are also suggested. More specifically, A82 refers
explicitly to “imposing unfair purchase or selling prices or other unfair trad-
ing conditions”.** Likewise, reference is also made to limiting production,
markets or technical development “to the prejudice of consumers”. A81(3)
also exempts agreements on certain conditions providing that they allow
“consumers a fair share of the resulting benefit”. Related to A81(3), gen-
eral notions of innovation and economic development are also apparent in
the reference to agreements “improving the production or distribution of
goods or to promoting technical or economic progress”.

Broadening the interpretation, we may also reflect on comments made
from an examination of the preamble to the EEC Treaty, and also the
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‘Spaak Report’.** On this basis it was argued in 1965 for example that “the
repeated use of terms like economic progress, continuous expansion, har-
monious development, and increased stability reveal[ed]...a recognition of
the significance of enterprise growth in a larger market - that concentra-
tions are necessary for the accomplishment of the technological renewal
which leads to increasing productivity and greater welfare”.”> While such
sources must clearly be used with care, it 1s nonetheless of interest to bear
them in mind. There appears to be no explicit definition of competition in
case law. Although early mention was made of the “principle of freedom of
competition” in the ‘Consten & Grundig’ case [1965], this actually con-
cerned the distinction between intra- and inter-brand competition that
arose in the case. As a result, the Commision reports are used as an alterna-
tive source.

In the very first ‘Report on Competition Policy’ [1972]*, competition
is described as “the best stimulant of economic activity since it guarantees
the widest possible freedom of action to all”. This enables “enterprises
continuously to improve their efficiency, which is the sine qua non for a
steady improvement in living standards and employment prospects within
the countries of the community”.”® Mention is also made of the fact that
competition “encourages the best possible use of productive resources for
the greatest possible benefit of the economy as a whole, and for the benefit,
in particular, of the consumer”.”* While the overall tone is close to ‘stand-
ard economic’ arguments, the emphasis on both employment prospects
and on consumers, suggests a broader agenda. At the end of the 1970, it
was also noted that the “conditions under which competition takes place
remain subject to the principle of fairness”.*’

Similarly, in the early 1980’s, the “market economy, in which fair
undistorted competition is supposed to ensure that available resources are
allocated to the most productive sectors”™' was seen as central. While, at
the same time, it was stressed that competition “policy is not based on a
laissez-faire model, but is designed to maintain and protect the principle of
‘workable competition’”.* Fair, ‘workable competition’, balancing effi-
ciency with social concerns, laissez-faire with interventionism, is a recur-
ring theme. However, more recent policy has spoken of ‘free competi-
tion’, and its role in preserving “the freedom and right of initiative of the
individual economic actor and it...[fostering] the spirit of enterprise”*, ar-
guably reflecting a stronger ‘efficiency’ bias. In a similar vein, the Commis-
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sion referred in the early 1990, to “the link between competition and
economic efficiency...[which has been]...generally recognised”.*

From the above, it appears that a ‘balanced’ approach to competition is
considered desirable, on the basis that “‘untrammelled market forces” should
not always be given a “free rein”*, since they can “stifle or even eliminate
competition”.* Adopting a more poetic turn of phrase, it is therefore held
that “competition carries within it the seeds of its own destruction”.*” As a
result it is considered that, an “excessive concentration of economic, finan-
cial and commercial power can produce such far reaching structural changes
that free competition is no longer able to fulfil its role as an effective regu-
lator of economic activity”.* The direction and focus of EC competition
policy has emerged more clearly over time*’, although an early indication
was given by the ‘Consten & Grundig’ case [1966]*" which made clear that
the application of competition law was not just about prohibiting ‘anti-
competitive’ behaviour. Rather, competition law has been used to create a
single market®!, and as such, “sails under the flag of market integration”.>
This is widely documented®, and is for example reflected in the preamble
to the merger regulation which notes that the system of undistorted com-
petition “is essential for the achievement of the internal market”.>*

Integration is also central to EC law in general. In the early years, A28-
30, removing legal barriers to the free movement of goods™ were the most
important tools. However, it would clearly “be of little use to abolish gov-
ernment restrictions...if traders in different member states were allowed to
replace them by cartels, under which they agreed reciprocally to keep out
of each other’s home market”.® As a result, the competition articles have
played an increasing role in promoting integration, though emphasis has
varied according to the circumstances. During times of economic crisis for
example, Integration received lower emphasis, when the ‘battle’ against
protectionism became politically more difficult. Nonetheless, in the wake
of the ‘Single European Act’, and also the ‘Treaty on European Union™®,
it is clear that ‘market integration’ was returned to centre stage.” Impor-
tantly however, a range of other goals have also been pursued. An impor-
tant legal precedent in this respect was in the “Walt Wilhelm’ case [1969]%
where it was stated that “while the Treaty’s primary object is to eliminate
[by A81(1) proceedings]...the obstacles to the free movement of goods
within the common market and to confirm and safeguard the unity of that
market, it also commits the community authorities to carry out certain

positive, though indirect, action with a view to promoting a harmonised
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development of economic activities within the whole community in ac-
cordance with A2”.¢!

Thus, during the 1970’s for example, policy emphasis was placed on
competition as a tool to fight inflation, considered to be a ‘structural obsta-
cle’ to adaptation, and hence the creation of a common market. Similarly,
the broader economic goals of promoting innovation, productivity®
also ‘competitiveness’® have gained greater focus over the last decade, ar-
guably in response to the effects of ‘globalisation’. In addition, protecting
the consumer has also been a recurring policy theme, as has the ‘fight’
against unemployment. In relation to this objective in particular, promot-
ing SME® development has also been pursued. SME’s are also valued as a
source of ‘innovation’. Understandably, it has been argued that pursuit of

such a broad range of objectives has caused “tension” and even “conflict”.®

and

While there are potentially many examples, an important one is the prob-
lematic relationship between integration and concentration. Thus, although
integration brings overall gains in efficiency, it is also likely to bring in-
creased concentration.

From the Commission’s ‘Survey of Concentration, Competition, &
Competitiveness’, conducted every year, it 1s evident that there has been a
general trend towards increasing concentration across all industries. In ad-
dition, this trend gained significant momentum from both the ‘single mar-
ket programme’, and the liberalisation that has characterised the ‘global’
environment. While the economic notion of concentration must be sepa-
rated from the legal concept, the two are clearly related, since firms in-
creasingly choose other methods than organic growth when expanding,
particularly in an international context. Accordingly, a marked increase in
mergers and acquisitions has been seen in the EC.° From the point of view
of the individual business, the act of ‘concentration’ can be seen as “one of
the means to master the uncertainties of business life stirred up by the
competitive process”.%” In fact, during the early years it was explicitly rec-
ognised “that the Common Market require[d] larger enterprises to achieve
the advantages of mass production and resource development”.® Thus
“greater concentration of enterprises” was generally considered “desirable”.%’

However, as the process moves forward the policy concern arises that
“a wave of concentration would basically transform the European market
structure into narrow or asymmetrical oligopolies, so that the process of
effective competition would be greatly weakened”.”” Similarly, the Com-
mission remarked at the beginning of the 1980’s that “competition within
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the Community [was] marked by an ever-increasing tendency towards
oligopoly”.”" Increasing levels of concentration may lead to one firm domi-
nating an industry, in which case any abuse can clearly be attacked by A82.
However, it may equally, and perhaps more probably, lead to a group of
similarly sized firms emerging, in which case collusion rather than unitary
monopolisation is perceived as the main threat. In addition, SME’s may
also suffer in an environment characterised by progressively larger firms.
Somewhat paradoxically therefore, the success of the single market has
promoted greater levels of concentration, which in turn are perceived as a
potential threat to its success. An explicit response to this ‘threat’ is evident
in the announcement of a ‘policy of special vigilance’ for “monitoring the
formation of tight oligopolies” due to concerns that “anti-competitive par-
allel behaviour””?
concerns develop over time, and the goals pursued similarly vary. An im-

might ensue. As the issue of concentration illustrates,

portant observation is thus that the application of competition law is corre-
spondingly adapted to meet these changes. As the environment alters, or
the focus of policy shifts, the law can be applied in new ways. The exam-
ples are numerous”, although the development of the merger regulation is
an important and striking one, and the concept of collective dominance
can also be considered in this light.

There are no explicit provisions for ‘merger control’ in the EC Treaty.
This may well be because it 1s a very politically sensitive issue for Member
States, among whom there has historically been a wide divergence of opin-
ion.”* Nonetheless, the Commission clearly felt the need for some form of
merger control at a Community level, and hence it “took steps to apply the
more general provisions of competition law under the Treaty to the merg-
ers context”.”” Although a ‘Proposal for Merger Regulation™®
ted in 1973, such regulation did not come into force until 1990. The ‘Con-
tinental Can’ case [1973]”7 was a landmark from this point of view as it
established that mergers between competitors could infringe A82 when the
acquirer was already in a dominant position.” Significantly, the Commis-

was submit-

sion had earlier held that A81 did not apply to “agreements whose purpose
[was] the acquisition of total or partial ownership of enterprises or the
” 7

reorganisation of the ownership of enterprises”.”” However, by the begin-
ning of the 1980’s it began to take a more active role, marked in particular
by the ‘BAT/Reynolds’ case [1985].* Specifically, BAT/Reynolds estab-
lished that the “acquisition [by an undertaking] of an equity interest in a

competitor” does not in itself constitute a restriction on competition con-
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trary to A81(1)®, but that it may do so in certain circumstances.* The
application of the competition articles was therefore ‘adapted’, to gain added
scope, in this case by allowing the application of A82 and A81 to forms of
‘concentration’.®

As identified above, increasing levels of concentration have attracted
growing concern. Importantly, where concentration leads to oligopoly,
the scope of the competition articles may be found wanting. Given that
collusive behaviour is seen as the main threat, a gap can be identified in the
scope of the competition articles, as traditionally applied. While collusion
by agreement™ may technically fall under A81(1), proofin some cases may
be highly problematic. On the other hand, A82 had only captured abusive
behaviour by a single firm. The result is clearly a reduced ability or effec-
tiveness in ‘fighting’ the dangers of concentration. In these circumstances,
any innovation to broaden the scope of the available legal tools would
seem welcome. The concept of collective dominance clearly fulfils this
function, and may in this way be seen as an adaptation or response to the
emerging situation. It is in this light perhaps that Karel van Miert pointed
to the Court’s acceptance of the collective dominance concept as a key
recent development®, although the Commission had intermittently pur-
sued it since the early 1970’s. Significantly, collective dominance has been
recognised under both A82 and the Merger Regulation. In order to gain a
deeper understanding of the concept, we now turn to a detailed examina-
tion of its use and development, through the decisional practice of the
Commission and the jurisprudence of the Court.

Firm Behaviour

Following the distinction observed in the previous chapter between be-
haviour and structure, a similar distinction can be made between the com-
petition articles, and the merger regulation, which broadly apply to firm
behaviour and market structure respectively. For this reason, the emer-
gence and development of collective dominance under the two different
provisions will be examined separately. As noted before, the Commission
has long been concerned about ‘concentrated markets’. Where the market
tends towards oligopoly, the ‘problem’ is seen as the likelihood of collu-
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sion, which may be either ‘active’ or ‘tacit’. Recalling earlier discussion,

‘collusion’ is basically a synonym for agreement®

, with some suggestion of
secrecy, and may be considered as the essence of a ‘cartel’. Importantly,
neither cartel nor collusion correspond directly to any term in EC law.

Nonetheless, collusion by formal agreement is clearly within scope of
the prohibition laid down by A81(1). A clear and separate interpretation of
the three individual elements of the article® is difficult. In the ‘Dyestufts’
case [1972]%, the ECJ established that ‘concerted practice’ refers to “a form
of co-ordination between undertakings which, without having reached
the stage where an agreement properly so-called has been concluded, know-
ingly substitutes practical co-ordination between them for the risks of com-
petition”.* Drawing on this judgement, it can therefore be said that A81(1)
essentially covers a range of anti-competitive relationships from a strictly
formalised ‘agreement’ to the looser ‘concerted practice’. Thus active col-
lusion is obviously within scope, leaving the question of the extent to which
‘tacit’ collusion is also covered, through the concept of ‘concerted prac-
tice’. This is an area in which it proves highly problematic to apply compe-
tition law. Firms may ‘agree’ not to compete against each other on price in
certain markets, or indeed not to supply certain markets at all. In the case of
pricing agreements, the typical pattern observed on the market will be one
of parallelism, as firms behave in a ‘co-ordinated’ way. However, it is also
clearly conceivable that such behaviour may have other explanations. While
rather improbable, it may be pure co-incidence.

Alternatively, it may be that the firms simply have very similar cost
structures, and may thus react in a related, but not actively co-ordinated
manner to changes in the costs of particular inputs. It would clearly be
unreasonable to prohibit firms for pursuing such ‘rational’ behaviour. How-
ever, a further possibility is that the firms involved avoid price competition
for example, not because of any formal agreement to do so, but because
they are simply familiar with the ‘rules of the game’. This is generally termed
‘tacit collusion’, and accordingly the firms involved behave in a certain
manner because they ‘understand’ it is in their mutual interest to do so. In
so far as there is a lack of competition, it can be deemed inefficient from an
economic point of view. Nonetheless, the previous example may also have
been ‘inefficient’, and thus the crucial issue distinguishing it from tacit
collusion is surely the question of anti-competitive ‘intent’. Proving such
intent may be extremely difficult, unless it is possible to prove by implica-
tion from ‘parallel behaviour” on the market. In this case though, there 1s a
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clear and unfortunate overlap as parallel behaviour may result from both
scenarios.

As indicated, this is obviously a very difficult area in which to apply the
law, and it will be argued below that collective dominance can be seen as
an attempt to resolve this difficulty. Through the concept of collective
dominance, tacit collusion may now be approached using A82. For a more
detailed understanding, these issues will now be examined in turn. As seen
above, firms may collude tacitly, deciding for example not to compete
against one another. Parallel market behaviour would then be observed. In
the area of pricing, such parallel behaviour may also involve the mainte-
nance of stable price levels. However, parallel behaviour may also consti-
tute rational action. As noted above, in the area of pricing again for exam-
ple, similar cost structures may lead to similar pricing and price changes.
Likewise, stable price levels may also exist if firms are pursuing competitive
strategies which focus on non-price variables. In this way, parallel behav-
iour “is to be expected commercially even in the absence of collusion”.”

Separating anti-competitive intent from rational and intelligent behav-
iour is extremely difficult. As the “Wood Pulp’ [1993] and ‘Soda Ash’ [1989]*
cases emphasised, the “line between illegal cartel behaviour and lawful in-
telligent adaptation to rivals’ behaviour is a fine one”.”> This is a particular
problem in the context of A81(1) given the difficulties with parallelism as
evidence, since it 1s the collusion itself that must be proved. Under A82 by
contrast, provided that a firm or group of firms is in scope, it is ‘merely’
necessary to prove that some form of abuse has been committed. The issue
with parallelism 1s thereby side-stepped. By recognising the concept of
collective dominance therefore, an alternative avenue is opened. Further-
more, as the first ‘Compagnie Maritime Belge’ case [1996]” brought to
light, the concept also allows “cartel behaviour [to be reached], which
would otherwise come within a group exemption”.”*

Nonetheless, this interpretation would not imply that A81(1) is no longer
applicable to such cases. In fact, it appears that both articles are potentially
applicable in the same instance. This 1s backed up by the Commission’s
penchant for prosecuting the same behaviour under A81(1) and A82, as
witnessed in the ‘Italian Flat Glass’ case [1992] for example. Specifically, in
this case, it was alleged by the Commission that three producers of ‘flat
glass’ had infringed A81(1)” and A82” in the automotive and non-auto-
motive markets. While the CFI accepted the concept of collective domi-
nance required to find a breach of A82 in this case, it rejected the finding,
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stipulating firmly that a separate analysis is required for each provision. To
find a breach of A82 it is therefore insufficient to ‘recycle’ the facts used
under A81.

Based on the above, the articles seem to have an area of overlap, and
thus a closer look at the concepts of ‘concerted practice’ and ‘collective
dominance’ is called for. As noted above, concerted practice was defined in
the ‘Dyestufts’ case [1972].%7 This was further nuanced in the ‘Suiker Unie’
case [1975] which clarified that there can be no concerted practice if the
undertakings operate independently.” In the more recent ‘Polypropylene’
case [1991]”, the CFI in fact established that the concepts of ‘agreement’,
‘decision’ and ‘concerted practice’” overlap with one another. Specifically,
it stated that a cartel is both an ‘agreement’ and a ‘concerted practice’.
R egarding parallel behaviour, the ‘Dyestuffs’ case also established that while
it “may not by itself be identified with a concerted practice, it may how-
ever amount to strong evidence of such practice”.'” Notably, the decision
under appeal had made heavy use of parallel behaviour as evidence of con-
101 and reflecting the very issue discussed previously, the
firms being prosecuted actually argued that any parallel pricing was ‘ra-
tional’ behaviour in an oligopolistic market

The definition was carried forward by another cartel case, ‘Suiker Unie’

certed practice

[1975].12 One contemporary critic argued, this definition of ‘concerted
practice’, allowed parallel behaviour itself to be condemned under A81(1).!%
As seen above, if parallel behaviour itself is considered sufficient evidence
of a concerted practice, there is a clear risk that collusion may wrongly be
inferred.'” This issue was most comprehensively clarified by “Wood Pulp’
[1993]' in which the EC]J established that parallel conduct “cannot be
regarded as furnishing proof of concertation unless concertation constitutes
the only plausible explanation for such conduct”.'™ Otherwise proof of
overt communication is required. While the Commission argued that par-
allelism was proof of concertation'”, the undertakings argued it was due to
‘the normal operation of the market’.'” This was backed up by the ‘expert
report’.'” On this issue, the Court noted that “parallel conduct cannot be
regarded as furnishing proof of concertation unless concertation constitutes
the only plausible explanation for such conduct”.'"’

Thus ‘ecconomic operators’ still have ‘the right to adapt themselves in-
telligently to the existing and anticipated conduct of their competitors’.""!
Furthermore, as a result of such a firm ruling on the parallel behaviour

question, the scope of A81(1) is more plainly limited by the heavy burden
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of proof. Perhaps reflecting the perceived difficulties regarding A81(1), the
Commission developed the concept of collective dominance at a relatively
early stage. However, early judgements by the Court were unsympathetic.
The concept’s first appearance was in the ‘Sugar Cartel’” decision [1973]'"2,
where the Commission argued that two Dutch producers had a joint domi-
nant position. On appeal however, the Court made no comment on these
arguments, holding that there had been no abuse. When the concept was
next tested, in the ‘Hoffman La Roche’ case [1979]'", the Court was more
firm in its dismissal'"*, holding that “a dominant position must...be distin-
guished from parallel courses of conduct which are peculiar to oligopolies
in that in an oligopoly, the courses of conduct interact, while in the case of
an undertaking occupying a dominant position, the conduct of the under-
taking which derives profits from that position is to a great extent deter-
mined unilaterally”."

Accordingly, the use of A81(1) secemed to be reserved for such situa-
tions. This apparent hostility towards acceptance of the concept was again
evidenced in the ‘Alsatel” case [1989] dealing with an A177 referral. It was
argued that Alsatel’s contracts “in practice prohibit|ed] customers from deal-
ing with another supplier of equipment throughout the[ir] duration”."
Thus, the question referred asked whether such contracts were “evidence
of its abuse of a dominant position” in view of its “major share of the
regional market”."” As the ECJ held, if this “large share of the regional
market” was due to an “agreement between authorised installers to share
out regional markets between them”'®, it would be caught by A81(1). In
this regard however, the Commission asked the Court to “consider whether
parallel behaviour on the part of several independent undertakings...may
place...[them]...collectively in a dominant position”.'"” However, the Court
simply stated that it could not “consider that possibility” as it was “uncon-
nected with the facts before the national court”, and was “based solely on
information in the Commission’ s possession which, on its own admission,
[was] not sufficiently precise”.'

Nonetheless, despite the apparently “clear words” "' uttered previously,
the concept has since been recognised by both Community Courts, given
certain conditions. Specifically, in the ‘Italian Flat Glass’ case, [1992]'* the
CFI accepted the possibility of collective dominance under A82 where
there were economic links between the firms'?, although, as noted, no
collective dominance was found on the facts. Specifically, it was stated that
“there 1s nothing, in principle, to prevent two or more independent eco-
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nomic entities from being, on a specific market, united by such economic
links that , by virtue of that fact, together they hold a dominant position
vis-a-vis the other operators on the same market”.'* Defining the concept
for the first time, the Court established that it refers to “a position of domi-

nance held by a number of independent undertakings”.'*

As suggested by
the discussion above, collective dominance allows A82 to be applied to
conduct by a group of firms that has the same effect as that by a dominant
firm.'?

The concept of ‘abuse” under A82 is concerned with the effects of be-
haviour, rather than how such behaviour is achieved or organised. It is thus
merely necessary to show collective dominance and abuse to catch the
same collusive behaviour that would elude A81(1). However, the inclu-
sion of the requirement that ‘links’ be shown to exist complicates the mat-
ter of finding collective dominance. In many ways, in so far as it concerns
evidence of co-ordination between the firms in question, the links doc-
trine mirrors the need to show some kind of relationship under A81(1).
This issue of relationship is new to A82, and sits uneasily in the context of
case law regarding the notion of an undertaking, discussed below. In addi-
tion, as seen above, collusion theory focuses on the feasibility of initiating
and maintaining co-ordinated action, rather than the mere existence of
elements such as links.

The ECJ then ruled in the ‘Almelo’ case [1994]'% that for a finding of

collective dominance, the “undertakings in the group must be linked in

such a way that they adopt the same conduct on the market”.'® Further-
more, such links must be “sufficiently strong”.'* The policy on links was
then repeated in the ‘Centro Servizi’ case [1995]" and the ‘DIP’ case
[1995]"!, and use of the concept was again upheld in the ‘Compagnie
Maritime Belge’ case [1996]'?, appealing Commission decision 93/82/
EEC' made under Articles 81 and 82. In this case, the principal actor was
‘Associated Central West Africa Lines’, a shipping conference, which
was made up of companies operating services between Northern Europe,
Zaire and Angola. A number of members of ‘Cewal’ were also part of the
Compagnie Maritime Belge group of companies. The investigations lead-
ing to the decision were instigated after complaints by members of the
Association of Independent West African Shipping Interests, when it be-
gan services between Northern Europe and Zaire (sic.).

It was found that “trade between ports in western and northern Europe
and West Africa was distributed among three shipping conferences: Cewal,
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Continent West Africa Conference (‘Cowac’) and United Kingdom West
Africa Lines Joint Service (‘Ukwal’), with each conference operating a
separate network of routes”.'® Furthermore, the Commission held that
this distribution was based on agreements between the conferences to en-
sure that if a company was to operate a route, it first had to join the relevant
conference. As an agreement to partition the market, this was therefore
found to breach A81(1). In addition, the members of the Cewal confer-
ence were found to hold a collective dominant position, which they had
abused by practices implemented “with a view to eliminating its main com-
petitor”."** A82 had thus also been breached. Citing the Italian Flat Glass
judgement, the Commission stated that it was “no longer possible to deny
the existence of jointly held dominant positions”."” In line with this, the
Court again confirmed that A82 can apply where “several undertakings
together hold a dominant position”, and that for a position to exist, they
“must be linked in such a way that they adopt the same conduct on the
market”.?® It was also stressed that this was “settled case-law”."%*

In the case in hand, the Court held that, “[a]s a result of the close
relations which shipping companies maintain with each other within a
liner conference, they are capable together of implementing in common
on the relevant market practices such as to constitute unilateral conduct”.'*
It was then found that “Cewal present[ed] itself on the market as one and
the same entity”."! The abuse was thus in the fact that, “the practices
described in the Decision...reveal[ed] an intention to adopt together the
same conduct on the market in order to react unilaterally to a change,
deemed to be a threat, in the competitive situation on the market on which
they operate”."? Although this judgement has recently been overruled by
the ECJ', who found that the fines should not have been set individually,
the grounds of the CFI’s judgement still appear to be valid. Indeed, the
same line was followed in the ‘Irish Sugar’ case [1999]'** where the Com-
mission had found collective dominance where Irish Sugar had legal but
not management control over SDL, and where monthly meetings were
held to co-ordinate the conduct of the two companies.

In clarifying earlier case law, the Court stated that “a joint dominant
position consists in a number of undertakings being able together, in par-
ticular because of factors giving rise to a connection between them, to
adopt a common policy on the market and act to a considerable extent
independently of their competitors, their customers, and ultimately con-
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sumers”.'"* Furthermore, the test for “a joint dominant position held by
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linked undertakings” was stated clearly to be “the adoption of the same
conduct on the relevant market”.'* In this regard, “connecting factors”
were found to exist in the ‘Irish Sugar’ case, which ‘showed’ that the “two
economic entities had the power to adopt a common market policy”.'"
The case also represented the first time collective dominance was applied
to a vertical rather than horizontal relationship."® Thus, it has been made
clear that “two independent economic entities” may hold a “joint domi-

nant position”'*

if they are linked. The terminology is unfortunate, and
appears to beg the question that if oligopolists are so interdependent, should
they not rather be considered as a single entity? However, if this is the case,
there would be no need for the concept of collective dominance.

As argued in recent doctrine, it is difficult to see the relevance of links
under A82. Specifically, “where a single person or firm controls more than
one company, they would be treated as enjoying any dominant position
singly” as per the ‘Viho’ case [1996]."*" Where these links are contractual,
A81 would usually apply. As noted above, there is therefore usually no
need to use A82."”" An interesting exception is clearly provided by the
‘Cewal’ decision [1993]"?, referred to previously, in which the firms in
question could not be prosecuted under A81(1) because they held a group
exemption under A81(3). Irish Sugar also contained further detail as to the
relationship between ‘joint dominant position’ and ‘abuse’. Having clari-
fied that “the existence of a joint dominant position may be deduced from
the position which the economic entities concerned together hold on the
market”, the Court laid down that “the abuse does not necessarily have to
be the action of all the undertakings in question”.'® Thus, the abuse may
be either single or joint, and it is simply necessary for “abusive conduct to
relate to the exploitation of the joint dominant position which the under-
takings hold in the market”."” A more significant contribution has been
made by the ‘Gencor’ case [1999], described in detail below, in which it
has now been established that “links of a structural nature” were only re-
ferred to in ‘Italian Flat Glass” “by way of example”."”> Nonetheless, a key
question remains as to whether “a considerably extended interpretation
of...[A82 be permitted]...simply because of the inherent difficulty of apply-
ing [A81] to oligopolistic markets”."*® Furthermore, extending A82 to cover
parallel behaviour arguably undermines the relevance of the concept of
‘concerted practice’ under A81(1). In particular, “it is by no means clear
that bare prohibitions represent the appropriate legal instrument for man-
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aging the complex phenomenon of oligopoly”.

The Development & Implications of ‘Collective Dominance’ in EC Competition Law 25

Market Structure

Based on the foregoing discussion, it is evident that the emergence of the
merger regulation is closely linked to a concern with increasing levels of
concentration in the Community, driven largely by the success of the inte-
gration process itself. Indeed, as noted in recitals 7 and 9 of the regulation,
“the dismantling of internal frontiers is resulting and will continue to result
in major corporate re-organisations in the Community... [HJowever, it
must be ensured that the process of reorganisation does not result in lasting
damage to competition”."® The regulation’s purpose and concerns are ex-
plicitly structural, applying in the first place to “significant structural
changes”'™, and their “effect on the structure of competition”.'" Accord-
ingly, as set down by A2(3), where a concentration would ‘create or
strengthen a dominant position’ so that “effective competition would be
significantly impeded” it is deemed “incompatible with the common mar-
ket”. Thus, in contrast to the ‘abuse’ focus of A82, no behavioural element
is involved in the analysis. Arguments under the merger regulation are
therefore be predicated on the idea that certain structural forms are inher-
ently anti-competitive. Application of collective dominance under the regu-
lation therefore seems to be more firmly based on acceptance of theory of
oligopolistic interdependence. This is of added significance given that the
merger regulation operates on an ex ante basis, in contrast to A82 which
operates ex post. It therefore involves what is essentially a form of forecast-
ing, and correspondingly, the analytical framework used as a basis is all the
more important.

Perhaps reflecting the comments made so far, the application of the
merger regulation “to oligopolistic market structures” has been variously
described as “contentious”'®!
derstanding, an examination of the use and definition of collective domi-
nance under the regulation will now follow. By recognising a concept of

and “controversial”.'* To gain a clearer un-

collective dominance under the Merger regulation, its scope is significantly
increased, as its prohibition is no longer confined to ‘concentrations’ af-
fecting dominance by a single firm. Nonetheless, there is no express men-
tion of collective dominance in the merger regulation. Thus the legal ques-
tion of whether the Commission had jurisdiction to prohibit mergers lead-
ing to collective dominance was hotly debated before the ECJ accepted it
in the ‘Kali & Salz’ case [1998]. In particular, the wording of A2, which
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refers to a ‘concentration which creates or strengthens a dominant posi-
tion’ presented a greater ‘problem’ than that of A82 which explicitly men-
tions a ‘dominant position by one or more undertakings’. On this point,
the ECJ argued that a ‘textual interpretation’ did not ‘in itself” exclude the
possibility of the merger regulation applying to situations of collective domi-
nance. Thus, interpreting the regulation ‘by reference to its purpose and
general structure’, it was concluded that its purpose would be frustrated, if
collective dominance were to be excluded. In doing so, the Court also
“reaffirmed the continuing vitality of the teleological style of analysis”,
which, as noted above, had been employed “in earlier landmark competi-
tion law judgements”.' An added complication is posed by ‘Recital 15” of
the regulation, which states that the threshold for a finding of dominance is
a market share of 25%. Collective dominance however can involve indi-
vidual undertakings with shares below 25%.

Reflecting these issues, the advisory committee in both the ‘Nestle/
Perrier’ decision [1992]'* and the ‘Mannesman/Vallourec/Ilva’ decision
[1994]'% was divided over whether the concept was possible under the
Merger regulation. Likewise, the CFI reached the opposite conclusion to
the Advocate General in the ‘Kali & Salz’ case [1998]."° In addition to this
apparent lack of agreement, inconsistency has been observed in the appli-
cation of the concept. Thus, in some cases where there is prima facie high
concentration, no examination for collective dominance has been made,
and in others it has been made only briefly. By contrast, in the situation of
relatively low concentration case involved in the ‘Kali & Salz’ decision a

7167 was carried out.

“virtual audit of the entire sector

The apparent ‘dangers’ of oligopoly in the context of merger control
were first mentioned by the Commission in the ‘Varta Bosch’ decision
[1991].1® The concept was then applied explicitly in the ‘Nestle/Perrier’
decision [1993].'%° In this instance, Nestle wanted to buy 100% of the shares
of Perrier. In the end it bought the majority of them but was restrained
from exercising the voting rights. The market was characterised as mature,
with a predominance of brands and a high degree of concentration. It was
argued that even without the merger, a narrow oligopoly of three suppliers
existed, between whom price competition was considerably weakened and
for whom the degree of market transparency was high.'”" Significant barri-
ers and risks to entry were identified on the French market, based in par-
ticular on its maturity, the importance of brands, advertising costs, and the
difficulty of access to distributors, due to an annual rebate system.'”" The
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conclusion was that a duopolistic dominant position would be created which
would significantly impede effective competition.'”

Of interest, duopoly has in fact been highlighted as the Commission’s
favoured interpretation of collective dominance.'” Thus, in some cases
where two large firms would hold a large share of sales in the post-merger
market, emphasis has been placed on the ‘duopolistic’ nature of the mar-
ket, and the role of the smaller competitors accordingly downplayed.'”
Correspondingly, in the ‘Pilkington/SIC’ decision [1994]'7, and also the
‘PriceWaterhouse/ Coopers & Lybrand’ decision [1998]'¢, the Commis-
sion based decisions of ‘no joint dominance’ on the fact that duopoly would
not result from the mergers in question. Moreover, in the ‘Kali & Salz’
decision, much emphasis was place on the fact that the market share of two
firms would equal 60%. As one writer has argued, in economic terms,
call this a duopoly is almost abuse of terminology”."”” Acceptance of the
concept came in the ‘Kali & Salz’ case [1998]'%, stating simply that “in the
light of its purpose and general structure...[the regulation]...applie[d] to
collective dominant positions”."”

Detailed definition of the concept was thin, and as a result, the judge-
ment gave the Commission “considerable discretion in determining whether
” 180 G
cifically, it was stated that the assessment should focus on whether “eftec-

to

a concentration will give rise to a risk of oligopolistic dominance

tive competition in the relevant market...[would be]...significantly impeded
by the undertakings involved in the concentration and one or more other
undertakings which together, in particular because of correlative factors
which exist between them,...[would be]...able to adopt a common policy
on the market and act to a considerable extent independently of their com-
petitors, their customers, and also of consumers”."®" An additional ‘prob-
lem’ taken up in the case was the apparent lack of safeguards at the proce-
dural level, to protect third parties. The Advocate General was especially
concerned about this issue, since oligopoly cases, by their very nature, are
likely to involve third parties. The ECJ however, did not share this opin-
lon, arguing that the absence of ‘express’ safeguards was insufficient to
make the merger regulation inapplicable, particularly because the right to
defence is a general principle of EC law.

In the ‘Kali & Salz’ decision [1994], the Commission held that the new
entity, ‘K&S/MdAK’, and the French state-owned ‘SCPA’ would gain a
collective dominant position in the market for potash products. Impor-
tantly, the Commission argued that links between ‘K&S/MdK’ and ‘SCPA’,
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in the form of a joint venture'® and other ‘agreements’ indicated that they
would not compete eftectively. The condition for the merger to proceed
was therefore that these agreements be dropped. The judgement in the
case left the situation decidedly unclear however, stating simply that “some
of the applicants’ criticisms playing down the significance of...[the alleged
structural links between K&S and SCPA ]...as evidence of the creation of a
collective dominant position on the part of the two undertakings are well
founded”.'® Thus, while the Court held that the links on which the Com-
mission had based its decision were ‘not sufficient’, it did not state explic-
itly whether such links were in fact necessary for a finding of collective
dominance.

Since there is no economic basis for considering links to be a necessary
condition for co-ordination to occur, their only relevance appears to be
regarding their effect on the firms’ incentive to collude. Following the
uncertainty left by the ‘Kali & Salz’ case, the ‘Gencor’ case [1999]"%* pro-
vided important clarification. In this case, the CFI upheld the ‘Gencor/
Lonrho’ decision [1996]" which used the concept of collective domi-
nance to fully block a merger. A vital element in the clarification was the
establishment that the existence of ‘structural links’ is neither a necessary
nor sufficient condition for a finding of collective dominance, and in this
respect, it has been dubbed “the ‘new learning’ on the application of
oligopoly theory to merger control”.'™ In detail, Gencor and Lonrho “pro-
posed to acquire joint control of Implats and, through that undertaking, of
Eastplats and Westplats (LPD)”'*’, previously managed by ‘Lonrho Man-
agement Services’.'® Following the Commission’s analysis, the “world plati-
num and rhodium markets” were considered as mature, being based on
homogeneous products for which demand was “price inelastic”, and were
‘surrounded’ by high entry barriers. Buyers were seen as weak relative to
suppliers, who were both highly concentrated and involved in “financial
links and contacts”." Hence, it was argued that there was an overall “low
level of competition”."”

The substantive element of collective dominance was then defined as
whether “effective competition in the relevant market would be signifi-
cantly impeded” by those involved in the concentration and “one or more
other undertakings”."! In line with standard case law on dominance under
A82, this would occur if the undertakings involved were able to “act to a
considerable extent independently of their competitors, their customers

1

and, ultimately, of consumers”.'? In addition however, they would have
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to be able “to adopt a common policy on the market”.' This may be
possible, “in particular because of factors giving rise to a connection be-

tween” 1%

them. Based on this line of argument, the assessment of the pro-
posed merger was therefore seen to hinge on how it would change “the
degree of influence” which Gencor could exercise over LPD.' In this
regard, it was noted that the marketing policy of LDP would fall “under
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the joint control of Lonrho and Gencor”' after the merger, and that “a

greater convergence between the[ir] views”'”’

would be brought about.
The Court argued that this would “allow a duopolistic structure...to be
created”', highlighting in particular, the fact that ‘Implats/LDP’ and
Amplats would gain high and similar market shares, opening up ‘a gap’
with those of the remaining platinum producers.

Opverall, the Court held that a dominant position “would result, in
particular, from the very characteristics of the market and the alteration of
7199 rather than depending on “the future conduct of the
undertaking[s]”.** Thus, a distinction was made between “abuses of domi-
nant position...which might or might not be controlled by means of Arti-
cles [81] and/or [82]...and the alteration to the structure of the undertak-
ings and of the market”.*! While the “concentration would not necessarily
lead to abuses immediately”, it would have “creat[ed] the conditions in

1ts structure

which abuses were not only possible but economically rational”.?®> Fur-
thermore, clarifying the ‘links’ doctrine under both A82 and the Merger
Regulation, the Court ruled that “links of a structural nature” were only
referred to “by way of example”®” in Italian Flat Glass.*** Thus “two or
more independent economic entities...[may in principle be]...united by
economic links in a specific market...[so that they together hold]...a domi-
nant position”.?”> However, the notion of ‘economic links’ is not restricted

to that of “structural links”?"

, and importantly includes “the relationship of
interdependence existing between the parties to a tight oligopoly”.*”” Ac-
cording to the Court, the key element of this ‘relationship’ is that those
involved “are in a position to anticipate one another’s behaviour and are
therefore strongly encouraged to align their conduct in the market”. The
basic assumption 1s that the firms involved believe that ‘highly competitive
2% will “provoke identical action by the others”, producing no net
benefit. Such action is therefore seen as pointless.

Overall therefore, it 1s considered that the ‘anti-competitive market struc-
tures” which the merger regulation aims to prevent “arising or being strength-
ened”®?, may result from either “the existence of economic links” or from

action
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“market structures of an oligopolistic kind”.*"" In the latter case, this is
because of the possibility that a realisation of ‘common interests” could “in
particular” lead to firms increasing prices “without having to enter into an
agreement or resort to a concerted practice”.?'" As the case made clear
then, the focus of the merger regulation is on whether a concentration will
increase the likelihood of tacit collusion, through its effect on the feasibility
of co-ordination.?"? Less positively, the ‘Gencor’ case also highlighted the
issue of timing, as there are no binding limits for appeals. Thus while the
original decision was being appealed, the target company was actually sold
to another buyer, and cleared on the condition that the buyer decrease
their shareholding.?"?

Despite this issue, the continued ‘vitality” of the concept is clear from its
ongoing use by the Commission, most recently in the ‘Airtours/First Choice’
decision [1999].*"* In this instance, Airtours proposed to acquire “the whole
of the equity of First Choice”.?"> As the Commission put it, their “activities
overlap[ped] mainly in the supply of leisure services to customers in the
United Kingdom and Ireland”.?'* However, the concentration was blocked
as it was believed it would “lead to the creation of a dominant market
position in short-haul package holidays in the United Kingdom on the
part, collectively, of Airtours/First Choice and the two other leading tour
operators - Thomson Travel Group plc and the Thomas Cook Group
Limited”.?"” Generally, the Commission believed that “the substantial con-
centration in market structure, the resulting increase in its already consid-
erable transparency, and the weakened ability of the smaller tour opera-

tors>'®

, and of potential entrants to compete...[would]...make it rational for
the three major players that would remain after the merger to avoid or
reduce competition between them, in particular by constraining overall
capacity”.?" Airtours itself argued that collective dominance “could be
thought of as a cartel, but without an explicit cartel agreement, cartel meet-
ings etc.”.*” However, citing the ‘Gencor’ case, the Commission argued
that “active collusive conduct of any kind is not a prerequisite for collec-
tive dominance to occur. It 1s sufficient that adaptation to market condi-
tions causes an anti-competitive market outcome”.**' In addition, it was
held that it is “not necessary...for the oligopolists always to behave as if
there were one or more explicit agreements...between them. It is sufficient
that the merger makes it rational for the oligopolists, in adapting them-
selves to market conditions, to act - individually - in ways which substan-

9 2

tially reduce competition between them”.??? Evidently, the Commission
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made much reference to the ‘Gencor’ case [1999], however some com-
mentators have questioned the degree of comparability. Specifically, in the
‘Gencor’ case, the merger would have given two companies control of the
entire market for a simple commodity. By contrast, the Airtours/First Choice
concentration would have given three companies a position of ‘dominance’

2

on a market for a “more complex service”.?® The decision has been ap-

pealed, and the case 1s thus likely to provide further welcome clarification.

Concluding Remarks

The study began with an examination of competition and the relevant
economic theory in an attempt to better understand why collective domi-
nance emerged, and when 1t might be applied. With regard to economics
in general it was noted that disagreements abound, and in the field of
oligopoly theory in particular, there were found to be a variety of models
rather than a single dominant one. As a notion, oligopoly covers a large
number of potential situations, and is more loosely defined than other mar-
ket concepts such as monopoly or perfect competition. Nonetheless,
oligopoly represents a large proportion of ‘real” markets. This is of obvious
importance in that the concept of ‘collective dominance’ can be broadly
identified with oligopolies. The main issue with oligopoly was identified as
the ‘threat’ that oligopolists may collude, creating in effect a form of quasi-
monopoly which would be inefficient. However, collusion is by no means
implicit in the definition of oligopoly, though building on the idea of in-
terdependence a variety of theories would suggest that oligopoly structure
is prone to collusion as each firm’s actions have a direct effect on the other
firms.

It was also noted that oligopoly is in part defined with reference to the
key models of monopoly and perfect competition. These models are par-
ticularly important since their relationship forms the basis for a concern
with increasing levels of concentration, according to mainstream competi-
tion theory. Hence the ‘general rule’ that as markets become more con-
centrated they tend to become less efficient is derived. As was seen in later
chapters, concern with levels of concentration has been an important theme
driving adaptation of EC competition law, and was also seen as key in
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explaining the emergence of the concept of collective dominance. The
classic ‘Harvard-Chicago’ debate was then examined, highlighting the point
that increasing levels of concentration have also been argued as a sign of’
efficiency, as ‘competitive’ firms compete away less ‘competitive’ ones.
During the discussion, collusion theory was also reviewed, leading to the
related finding that while some associate certain market characteristics with
an increased likelihood of collusion, there are no ‘magic numbers’ or sim-
ple ‘checklists’. Interaction, and hence behaviour is clearly the unknown
variable.”*

Moving on from the theoretical discussion and examination of policy,
the analysis then turned to collective dominance in practice, looking at the
concept under A82 and under the ‘Merger Regulation’. As became clear
there is a crucial difference in that collective dominance under A82 is a
necessary, but not sufficient condition, since the main focus is on the exist-
ence of ‘abuse’, whereas under the merger regulation it can itself constitute
a reason for blocking a concentration. In addition, from a technical legal
perspective, recognition of collective dominance under the merger regula-
tion, was scen to be more problematic, due in particular to A2 and recital
15. As the analysis showed, the availability of collective dominance extends
the scope of A82 and, even more so, of the merger regulation, since in this
case ‘abuse’ does not actually have to be shown, merely its likelithood. As a
result, a greater number of activities are potentially open to scrutiny, and
this at a time when ‘strategic alliances’ are widely promoted as an impor-
tant strategic tool, especially where crossing borders is concerned.

As the earlier discussion indicated, concerns with concentration and the
collusive behaviour that is suspected as a corollary, translate in practice into
an ‘anti-cartel’” policy of some form. However, as was scen, there is no
single, all-embracing provision in EC law tackling cartels, although it was
debated for some time whether A81(1) might not be used for this purpose.
Accordingly, it was seen that the emergence of collective dominance under
A82 cannot be seen in isolation, but must be understood in the light of
A81(1) and its application in this area. The crux of the matter was argued
to be the difficulty of approaching tacit collusion via A81(1) and the con-
cept of ‘concerted practice’. Although the distinction between active and
tacit collusion is largely meaningless in economic terms, in EC competi-
tion law it has now clearly emerged that A81(1) deals with active collusion,
and A82 with tacit collusion. This was seen as a useful tool for enforcement
purposes, since it side-steps the heavy burden of proof under A81(1), which
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the “Wood Pulp’ [1993] ruling made clear. Nonetheless, it is clear that
blurring two provisions in this way is a very serious matter. As one com-
mentator wrote prior to the Alsatel judgement [1989], “extending [A82] to
cover parallel behaviour would undermine the system of competition rules
by rendering the concept of a concerted practice under [A81(1)] virtually
redundant”.??

A further issue, related to parallel behaviour, and which also featured
prominently in the “Wood Pulp’ case concerns the approach taken towards
‘rational’” firm behaviour. In this case, it was argued by the ‘experts’ that it
would be economically rational for the firms to behave as they did, thus
exhibiting parallel behaviour in pricing. Rational action is therefore a valid
‘excuse’ under A81(1), but as was seen, it is extremely difficult to separate
this from anti-competitive intent. This issue has not been directly con-
fronted under A82, but in so far as setting the same prices as other firms
may be rational behaviour, and yet may be seen as abusive it is still concep-
tually problematic. Nonetheless, case law has consistently made clear that
‘dominant’ firms have a form of ‘special responsibility’ in their conduct
under A82. Under the merger regulation on the other hand, the collective
dominance can be used, as it was in the ‘Gencor/Lonrho’ decision, upheld
by the CFI, to block a concentration because it was predicted that it would
create a structure in which rational action was anticompetitive. In this re-
spect, there appears to be no line drawn between tacit collusion and ra-
tional action, as the Commission seemed to hold in the more recent ‘Airtours’
decision, “active collusive conduct of any kind is not a prerequisite for
collective dominance to occur. It is sufficient that adaptation to market
conditions causes an anti-competitive market outcome”.?

Overall, perhaps the most striking discovery of this piece has been the
lack of any clear pattern. Correspondingly, there appears to be disturbingly
little that can be said to advise firms on how to avoid being ‘caught’ by
collective dominance. Reflecting these findings, a prominent advisor has
also characterised it as “an area very difficult for advisers to give clear ad-
vice on”.**” Clearly under A82, it is ‘abuse’ that is the target rather than
collective dominance itself. Nonetheless, collective dominance under A82
appears to be more about catching what would traditionally be termed
cartels, that slip through the net of A81(1).”® However, advising firms to
avoid cartels is not spectacularly illuminating.

Regarding mergers, the Commission has pointed to a number of ‘mar-
ket characteristics’ which are seen to “make the market conducive to
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oligopolistic dominance”.” In their most recent mention, they were listed
as “product homogeneity, low demand growth, low price sensitivity of
demand, similar cost structures of the main suppliers, high market transpar-
ency, extensive commercial links between the major suppliers, substantial
entry barriers and insignificant buyer power (consumers)”.*" Where it is
considered that a merger would reinforce some of these characteristics,
collective dominance may be found, though the details of the analysis will
vary in each case and it is therefore difficult to be more precise. The most
recent clarification by the Court indicates that the market structures which
are seen to “encourage oligopolistic conduct most” are those “in which
two, three or four suppliers each hold approximately the same market share,
for example two suppliers each holding 40% of the market, three suppliers
cach holding between 25% and 30% of the market, or four suppliers each
holding approximately 25% of the market”.*'

Opwerall, the issues raised by collective dominance bear more generally
on the topical question of role of economic analysis in EC competition
law. From the examination above, it can be said that such analysis 1s im-
proving, although there remains some way to go, and it appears that the
‘checklists” have yet to be fully abandoned. While issues such as ‘structural
links” have now been ‘solved’ by recent case law, the use of collusion theory
shows room for improvement. In the ‘Gencor’ case [1999] for example,
the CFI emphasised that the market would increase in concentration, mak-
ing collusion more feasible to initiate, but did not look at how easy it
would have been to sustain.”? As touched on previously, a fundamental
problem may lie in the interaction of economic and legal analysis. For if
the full complexity of the former is fully accepted, a lack of legal certainty
1s likely to result. This is not a desirable situation, however a more explicit
theoretical grounding would be valuable, and in this regard some form of
notice would be welcomed. Indeed, after the analysis above, it is perhaps
not surprising that Mr Monti has recognised “the need to spell out in more
detail his thinking in this area”.** What is more, although further case law
should also continue to improve our understanding of collective domi-
nance, it is likely to remain one of the most “most significant innovation|s|

in antitrust for many years”.>*
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