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T
he objective of this essay has been to explore w

hy the concept of collec-
tive dom

inance has been developed, and to exam
ine the im

plications of its
use. T

he analysis begins w
ith an exam

ination of com
petition theory, fol-

low
ed by a review

 of developm
ents in E

C
 com

petition policy and the
application of com

petition law
. A

n attem
pt is m

ade to find an underlying
fram

ew
ork used to guide E

C
 com

petition law
, but no evidence of such a

fram
ew

ork is found. R
ather, flexibility and adaptation are seen to charac-

terise the law
’s application, and collective dom

inance is seen as an exam
ple

of such adaptation. E
xam

ining the concept in practice, it also appears con-
nected to difficulties in applying A

81(1) to certain ‘cartel’ situations. B
y

accepting the concept, it is argued that the boundary betw
een A

82 and
A

81(1) has been aw
kw

ardly blurred. U
nder the M

erger R
egulation (R

egu-
lation 4064/89), the prospective nature of the analysis is seen to place even
greater im

portance on its reliability. T
his is seen as problem

atic given the
poor link to theory, and the lack of agreem

ent am
ongst econom

ists. T
he

overriding im
pression rem

ains one of lack of both clarity and consistency,
and a call is therefore m

ade for further clarification.



5
4

C
F

E
 W

orking paper series no. 14
T

he D
evelopm

ent &
 Im

plications of ‘C
ollective D

om
inance’ in E

C
 C

om
petition L

aw

In
tro

d
u

ctio
n

T
he concept of ‘collective dom

inance’ has now
 been recognised under

both A
82 and the m

erger regulation. W
hile the law

 has not technically
changed, its application is affected significantly by this fact. For the law

yer,
an im

portant question is to exam
ine w

hy this concept has been developed,
and hence w

hat it is ‘trying to accom
plish’. Furtherm

ore, it is im
portant to

understand how
 it fits into the existing fram

ew
ork of E

C
 com

petition law
,

and in w
hat w

ays, if any, the process of analysis is affected. In the pages that
follow

, a thorough analysis w
ill therefore be carried out in an attem

pt to
provide answ

ers
T

he thesis begins w
ith a review

 of com
petition theory in an econom

ic
fram

ew
ork. A

 key finding in the context of oligopoly is the lack of a com
-

m
only accepted ‘m

odel’. In addition, a question over the roles of structure
and behaviour is discussed. C

om
petition policy and the application of E

C
com

petition law
 are then exam

ined. O
f particular interest is a search for an

underlying theory or fram
ew

ork of com
petition inform

ing this applica-
tion. N

onetheless, no consistent evidence is found for the use of such a
fram

ew
ork by either the C

om
m

ission or the C
om

m
unity C

ourts. 1 C
om

-
petition policy is instead seen to cover a broad range of goals, w

ith integra-
tion at the centre. C

orrespondingly, it is seen that the application of E
C

com
petition law

 has been adapted continuously to m
eet new

 needs. T
he

application of A
81 &

 A
82 to form

s of ‘concentration’ are given as a prim
e

exam
ple. In particular, a concern w

ith increasing levels of concentration in
the C

om
m

unity is identified, and this concern is seen as central in explain-
ing the em

ergence of collective dom
inance as a concept.

T
he developm

ent of the concept is then traced in practice, from
 its

early m
ention by the C

om
m

ission, to its acceptance by the C
ourt under

A
82. T

he need to bridge a perceived ‘gap’ in the T
reaty concerning the

scope of A
81(1) is seen as significant. L

eading on from
 this, the acceptance

and application of collective dom
inance under the M

erger R
egulation is

then exam
ined. In this regard in particular, the im

portance of the predic-
tive ability of the analysis is highlighted, and questions raised over its theo-
retical foundation. T

he piece is then concluded w
ith a reflection on the

theory and practice discussed, highlighting a num
ber of problem

atic issues,
as w

ell as recognising progress m
ade. Insights from

 strategy are applied, and
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as noted above, an attem
pt is m

ade to reflect on these findings, so as to
offer som

e guidelines for businesses.
T

he broad approach taken in the thesis is to proceed from
 an exam

ina-
tion of theory to an analysis of practice, concluded by a reflection on their
relationship and interplay. T

he theoretical discussion draw
s from

 both eco-
nom

ics and business, as w
ell as from

 com
petition policy w

hich form
s a

bridge to the practical application of the law
. T

he analysis of practice is
based on an appraisal of the decisional practice of the C

om
m

ission and the
jurisprudence of the C

om
m

unity C
ourts. A

s the only ‘true’ interpreter of
the law

, the ‘final w
ord’ is obviously given to the C

ourts. In attem
pting to

objectively criticise the products of this analysis, core econom
ic concepts

and insights from
 business strategy are used.

C
o

m
p

etito
n

 &
 M

arktes

C
ollective dom

inance “is a legal concept w
ith no direct equivalent in eco-

nom
ics”

2, but is closely related to oligopoly. O
ur understanding of oligopolies

is inform
ed by econom

ic theory, and indeed this increasingly inform
s the

law
. D

uring this chapter therefore, the theoretical background w
ill be ex-

am
ined. C

om
petition is com

m
only conceived of as a form

 of contest. W
hen

theorising com
petition am

ong firm
s for exam

ple, som
e argue that “it is

through the constant struggle by several enterprises to conclude a contract
w

ith the consum
er that the participating enterprises m

ark out their respec-
tive trade m

argins”. 3 In a sim
ilar vein, com

petition has been described as a
“contention for superiority...[w

hich] in the com
m

ercial w
orld...m

eans a
striving for...custom

...in the m
arket place”. 4 T

here also appears to be som
e

innate assum
ption that com

petition is good.
In line w

ith the ‘contest’ analogy w
e can equally suggest that there

should be ‘rules of the gam
e’. W

e m
ay identify for exam

ple ‘good’ and
‘bad’ com

petition, as w
ell as ‘too little’ 5 and ‘too m

uch’. 6 In fact, the es-
sence of com

petition law
 is in defining these param

eters. In judging w
hat is

acceptable or w
hen to intervene, com

m
on argum

ents draw
 on the broad

them
es of ‘fairness’, and ‘efficiency’. T

he issues covered by com
petition

law
 are diverse, although they are com

m
only divided into those relating to

States and those relating to firm
s. O

ur concern in this essay is w
ith the

latter area, since it is w
ithin this field that the concept of collective dom

i-
nance is applied.

A
s w

ith all areas of law
, there is no universally accepted definition of

‘right’ and ‘w
rong’, and hence prohibitions, exceptions and exem

ptions
are essentially m

atters of policy choice. 7 N
onetheless, com

petition law
 can

be distinguished as an area of law
 by virtue of the close connection it has

developed w
ith econom

ics. 8 For, given the com
plex issues at stake, eco-

nom
ics provides a useful fram

ew
ork for exam

ination. Significantly, this
association betw

een disciplines is a longstanding one in the U
S

9, to w
hich

the ‘L
aw

 &
 E

conom
ics’ m

ovem
ent bears clear w

itness. T
his m

ovem
ent has

long prom
oted econom

ics as a fram
ew

ork for interpretation and analysis in
all areas of law

. B
y contrast, there is no such established tradition in the E

C
,

although econom
ic insights m

ay be considered equally valid in the E
uro-

pean context.
T

he ‘dism
al science’ of econom

ics is a broad-ranging discipline, and
im

portantly is characterised by diversity rather than uniform
ity of opinion

in m
any areas. 10 W

hile certain m
ainstream

 approaches can be identified, it
rem

ains the case that “different econom
ists have different perspectives, and

the sam
e em

pirical facts m
ay be interpreted in different w

ays, giving w
idely

different policy recom
m

endations on the sam
e issues”. 11 T

he m
ost basic

elem
ent in the econom

ic fram
ew

ork is the idea of a m
arket, w

hich is es-
sentially no m

ore than the interaction of dem
and and supply for a given

resource. In a m
arket of the m

ore ‘traditional’ kind, such as that for a
physical good for exam

ple, the term
s dem

and and supply are essentially
synonym

ous w
ith ‘buyers’ and ‘sellers’. H

ow
ever, the fram

ew
ork can equally

be applied to exam
ine the interaction of ‘supply’ and ‘dem

and’ for m
ore

abstract ‘resources’ such as the ‘m
arket’ for education, m

anagem
ent skill,

or even dem
ocracy. A

 fundam
ental m

eans of categorising a m
arket is by

reference to the num
ber of suppliers present. Follow

ing this approach, a
num

ber of theories or m
odels have been developed to describe, analyse

and explain a variety of different m
arket structures. Im

plicit in the idea of a
defined m

arket though, is the existence of boundaries.
T

he supply side of the m
arket, and hence the num

ber of suppliers, m
ay

be restricted by the existence of ‘barriers to entry’. H
ow

ever, opinion is
divided as to w

hat does and w
hat does not constitute a barrier to entry in

reality, and over w
hat tim

escale such barriers m
ay be effective. T

here is no
clear ‘answ

er’, and it is im
portant to bear this in m

ind. N
onetheless, tw

o
extrem

ely im
portant such m

odels are those of m
onopoly and perfect com

-
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petition, w
hich are seen as the tw

o “polar m
arket structures”

12 at opposite
ends of a continuum

. T
hese provide vital reference points in appraising

‘com
petition’ issues, although it is im

portant to note that “m
ost m

arkets...lie
betw

een the tw
o extrem

es,...in the realm
 of im

perfect com
petition”. 13

M
onopoly refers to a m

arket in w
hich there is a single supplier. A

c-
cording to the theory, m

onopoly is deem
ed ‘inefficient’ for tw

o reasons.
Firstly, the price charged by the m

onopolist w
ill be higher than m

arginal
cost. Secondly, in long run there can be no pressure encouraging costs
tow

ards their low
est possible level, since there are no other suppliers in the

m
arket. For these reasons m

onopoly is generally condem
ned, though par-

ticularly w
here econom

ies of scale are im
portant, it m

ay be considered
justifiable. For this very reason, national ‘m

onopolies’ m
ay be created and

run by regulation. A
s a counterpoint, ‘perfect com

petition’ describes a m
arket

in w
hich there are an infinite num

ber of equally sized suppliers. T
here are

several other specifications, including that all firm
s supply a hom

ogeneous
product for exam

ple, but the m
ain characteristic of a ‘perfectly com

peti-
tive’ m

arket is that it is efficient. Such m
arkets are rarely found in reality,

and related to this, a key criticism
 is that this m

odel is ‘static’, allow
ing no

room
 for innovation and the entrepreneur, or indeed rivalry betw

een indi-
vidual firm

s. 14 A
s referred to previously therefore, other theories have been

developed to m
odel situations of ‘im

perfect com
petition’.

T
he term

 oligopoly refers to a m
arket w

hich is dom
inated

15 by a few
suppliers. T

his definition is m
uch looser than that of m

onopoly or perfect
com

petition, and leaves it open to determ
ine how

 m
any firm

s are consti-
tuted by the term

 ‘few
’, for exam

ple, as w
ell as their relative size. A

s a
result, oligopoly covers a potentially large num

ber of situations and in prac-
tical term

s, this includes “a considerable portion, perhaps a large m
ajority,

of m
arkets in m

odern industrial nations”. 16 C
orrespondingly, there are a

variety of theories, rather than a universally accepted m
odel. A

s a result,
“there is no generally agreed paradigm

 to identify dom
inant oligopolies

and separate them
 from

 situations of oligopolistic supply resulting in a com
-

petitive m
arket”. 17

O
ne of the m

ost im
portant theories of oligopoly concerns the ‘interde-

pendence’ that is assum
ed to exist betw

een the oligopolists. A
ccordingly, it

is assum
ed that the price and output decisions m

ade by each firm
 w

ill
closely affect the other firm

s in the m
arket. T

hus, “each firm
 m

ust take
into account the effects of its ow

n actions on the actions of other firm
s”

18,
and a certain ‘anti-com

petitive’ pressure is expected. B
ased on this idea

therefore, a com
m

on assum
ption is that prices should tend to rem

ain stable
for long period, and parallel behaviour therefore be w

itnessed on the m
ar-

ket. 19 In practice how
ever, keen price com

petition is seen in som
e oligopoly

m
arkets, such as superm

arkets and petrol. 20 R
elated to the notion of inter-

dependence is the idea that the possibility, indeed likelihood, of oligopolists
colluding to effectively form

 a ‘joint-m
onopoly’ is considered great in com

-
parison to other m

arkets. 21 T
his is a crucial issue, and m

uch theory tries to
explain or understand w

hy collusion occurs in som
e oligopolies and not in

others. O
verall, in so far as m

onopoly is deem
ed inefficient, collusion by

oligopolists is thus also seen as undesirable. A
 related im

plication is that as
the num

ber of suppliers decreases, the m
ore inefficient the m

arket is likely
to becom

e, and vice versa. A
s w

ill be seen further below
, this is a key basis

for concerns w
ith high levels of concentration.

A
s collusion form

s such a vital elem
ent of concerns over oligopoly, a

brief exam
ination of collusion theory is necessary. C

ollusion is theoreti-
cally possible am

ongst any num
ber of firm

s, and is basically a synonym
 for

agreem
ent 22 or co-ordination of actions, w

ith som
e suggestion of secrecy,

and as such m
ay also be considered as the essence of a ‘cartel’. A

 distinction
is frequently m

ade betw
een ‘active’ and ‘tacit’ collusion, the difference

basically relating to w
hether the agreem

ent to co-ordinate actions is form
al

or inform
al, respectively. N

onetheless, m
any econom

ists w
ould suggest

that this distinction is largely cosm
etic, arguing rather that they are based

on the sam
e elem

ents. T
he essence of collusion is a relationship betw

een
firm

s, and thus the im
portant factors to consider are those affecting how

 it
is established, and those determ

ining how
 it can be sustained. Follow

ing
this fram

ew
ork, som

e econom
ists refer to ‘co-ordination’, and ‘credibility

of co-ordination’, w
hich refer to how

 easily an agreem
ent is m

ade and
how

 it is m
aintained respectively. C

o-ordination is thus ‘credible’ if no one
has the incentive to deviate or ‘cheat’.

In determ
ining the ease or desirability of co-ordination, the degree of

‘asym
m

etry’ betw
een firm

s is argued as relevant, since high levels of asym
-

m
etry m

ay im
ply conflicting interests. 23 T

hus, in the context of m
ergers for

exam
ple, the effect on how

 assets in general, and production capacity in
particular, are distributed betw

een firm
s has been seen as im

portant. N
one-

theless, it is argued that factors affecting firm
s’ ability to enforce an agree-

m
ent are m

ore im
portant than those affecting how

 such an agreem
ent is

reached. T
he ability for a firm

 to ‘cheat’ w
ithout being caught, and the

ability to take action against such firm
s are seen as key in determ

ining the
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likelihood of collusion. T
hus, m

any w
ould argue “that co-ordination be-

tw
een firm

s in a m
arket w

ill be m
ore easily sustained if deviations from

 an
agreed path are m

ore likely to be ‘detected’ by the other firm
s, and these

have the m
eans to ‘punish’ the defector(s) rapidly and effectively”. 24 From

a practical point of view
, it is then a question of identifying the variables

that affect these tw
o factors, and ideally som

e m
eans of m

easuring them
.

B
roadly, these variables m

ay relate to the firm
s, products and ‘transactions’

involved. In m
ainstream

 econom
ic term

s, the factors com
m

only suggested
as ‘favouring’ collusion include transparency, sim

ilar production m
ethods

and products, significant barriers to entry, and stable conditions. N
onethe-

less, there is far from
 w

idespread agreem
ent, and there are no ‘m

agic num
-

bers’ or sim
ple ‘checklists’, as it is the interaction of such factors w

hich is
im

portant.
R

eturning to the broader level, it should be noted that the concern
w

ith increasing levels of concentration that is im
plied by a concern w

ith
oligopoly is the subject of debate for tw

o m
ain reasons. Firstly, it is argued

that higher levels of concentration m
ay in fact be the sign of greater effi-

ciency, as the ‘good’ firm
s com

pete aw
ay the ‘bad’ ones. Secondly, related

to the ‘barriers to entry’ debate noted above, som
e argue that the arrival of

new
 entrants w

ill reduce the high levels of concentration, in the long run.
A

ccording to this view
, the ‘threat’ posed by oligopoly is therefore seen as

tem
porary. In practice, these argum

ents form
 part of a broader debate, seen

in the U
S policy context in particular, betw

een tw
o different approaches.

D
eveloped from

 w
ork done in the early part of the last century, a central

argum
ent of the ‘H

arvard School’ is that m
arket structure is a key determ

i-
nant of firm

 perform
ance. T

he m
ain fram

ew
ork put forw

ard is the ‘Struc-
ture-C

onduct-P
erform

ance’ m
odel, w

hich assum
es causality runs in this

order. In addition, based on this m
odel, it is “but a sm

all step...to argue that
m

onopoly profits w
ill increase the m

ore concentrated is the m
arket”. 25

U
nder this approach, the m

ain analytical task is therefore to m
easure in-

dustry concentration levels, and in policy term
s, it is argued that w

here
high m

arket shares are show
n, an assum

ption can be m
ade that restrictive

agreem
ents are in place.

M
ore recently, a body of theory has been developed, form

ing an ap-
proach referred to as the ‘C

hicago School’. In the context of the present
discussion, the critical argum

ent is that industry structures reflect the differ-
ent cost structures, and econom

ies of scale achievable by firm
s. R

ather

than seeing structure as the determ
inant of firm

 conduct, it is seen as its
result. T

hus, high levels of concentration are the result of efficient behav-
iour. M

oreover, the only barriers to entry that are considered to be an
obstacle in the long run, are those that can be legally enforced. T

he key
aspect of analysis follow

ing the ‘C
hicago’ approach is therefore to exam

ine
com

panies’ prices in relation to their costs, to m
easure efficiency. H

ow
-

ever, the approach has been criticised for its em
phasis on long-run effects at

the expense of the short run econom
ic losses and social costs caused by

‘efficiency-enhancing’ behaviour. 26

It is generally accepted that em
pirical evidence lies som

ew
here betw

een
the tw

o approaches, the point being that there is a lack of agreem
ent.

C
oncentration is undoubtedly an im

portant influence, although it also ap-
pears that greater efficiency has led to increased m

arket share in som
e in-

dustries. A
 crucial determ

inant m
ay actually be the tim

escale adopted, how
-

ever this form
s part of a m

ore extensive debate w
hich is beyond the scope

of our present concerns. A
t a general level, a debate has been identified

over the relative influence of structure and behaviour. T
here are im

portant
im

plications for com
petition law

 since if structure is seen as the key factor,
an em

phasis should be placed on ‘structural m
easures’, such as m

erger regu-
lation. C

onversely, if the m
arket outcom

e is seen as prim
arily determ

ined
by firm

 behaviour, the focus should then be on defining w
hat constitutes

‘anti-com
petitive’ behaviour. A

s has been seen, econom
ic theory is di-

verse, and in the area of oligopolies, it does not appear to be uniform
enough to “w

arrant a m
ajor attack on oligopolistic m

arkets”. Furtherm
ore,

from
 a practical point of view

, there are significant problem
s in determ

in-
ing w

hen parallel behaviour is based on collusion, and w
hen not.

A
p

p
lyin

g
 E

C
 C

o
m

p
etitio

n
 L

aw

H
aving reflected on the relevant theory, a m

ore detailed analysis is now
m

erited. T
he developm

ent and application of com
petition law

 in the E
C

w
ill therefore be exam

ined, in an attem
pt to determ

ine tw
o issues. Firstly,

evidence w
ill be sought for an underlying com

petition theory or fram
e-

w
ork used to guide the application of com

petition law
 in the E

C
. Sec-
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ondly, an attem
pt w

ill be m
ade to establish the policy focus pursued. B

oth
issues should shed light on w

hy the concept of collective dom
inance has

been ‘created’. In looking for an underlying theoretical fram
ew

ork, the
key question is how

 com
petition is perceived. D

raw
ing on the three inter-

pretations below
, no obvious, consistent approach is suggested. Indeed, the

overall im
pression is one of inconsistency. T

his is all the m
ore reinforced

by the fact that the C
ourt has tended to use the teleological m

ethod w
hen

interpreting the law
 in ‘landm

ark’ cases. 27

Significantly, this im
pression is backed up by recent research, w

hich has
concluded after extensive analysis that “no com

petition theory is used as a
reference m

odel in the E
C

 com
petition law

”. 28 In contrast to the U
S there-

fore, it appears that neither the C
om

m
ission nor the C

om
m

unity C
ourts

follow
 any consistent theoretical fram

ew
ork. 29 Indeed, as stated clearly in

one of the earlier C
om

m
ission reports, “the principle of com

petition, so
basic to the com

m
on m

arket, is...by no m
eans rigid or dogm

atic”. 30

A
81(1) prohibits “all agreem

ents betw
een undertakings, decisions by

associations of undertakings, and concerted practices w
hich m

ay affect trade
betw

een M
em

ber States and w
hich have as their object or effect the pre-

vention, restriction or distortion of com
petition w

ithin the com
m

on m
ar-

ket”. 31

A
82 prohibits “[a]ny abuse by one or m

ore undertakings of a dom
inant

position w
ithin the com

m
on m

arket or in a substantial part of it...as in-
com

patible w
ith the com

m
on m

arket insofar as it m
ay affect trade betw

een
M

em
ber States”. 32

A
 general reading of the articles, noting the stipulation in regard to

‘trade betw
een M

em
ber States’, w

ould suggest an obvious concern w
ith

integration from
 the very outset. In addition, ideas of ‘fairness’, and som

e
form

 of consum
er w

elfare are also suggested. M
ore specifically, A

82 refers
explicitly to “im

posing unfair purchase or selling prices or other unfair trad-
ing conditions”. 33 L

ikew
ise, reference is also m

ade to lim
iting production,

m
arkets or technical developm

ent “to the prejudice of consum
ers”. A

81(3)
also exem

pts agreem
ents on certain conditions providing that they allow

“consum
ers a fair share of the resulting benefit”. R

elated to A
81(3), gen-

eral notions of innovation and econom
ic developm

ent are also apparent in
the reference to agreem

ents “im
proving the production or distribution of

goods or to prom
oting technical or econom

ic progress”.
B

roadening the interpretation, w
e m

ay also reflect on com
m

ents m
ade

from
 an exam

ination of the pream
ble to the E

E
C

 T
reaty, and also the

‘Spaak R
eport’. 34 O

n this basis it w
as argued in 1965 for exam

ple that “the
repeated use of term

s like econom
ic progress, continuous expansion, har-

m
onious developm

ent, and increased stability reveal[ed]...a recognition of
the significance of enterprise grow

th in a larger m
arket - that concentra-

tions are necessary for the accom
plishm

ent of the technological renew
al

w
hich leads to increasing productivity and greater w

elfare”. 35 W
hile such

sources m
ust clearly be used w

ith care, it is nonetheless of interest to bear
them

 in m
ind. T

here appears to be no explicit definition of com
petition in

case law
. A

lthough early m
ention w

as m
ade of the “principle of freedom

 of
com

petition”
36 in the ‘C

onsten &
 G

rundig’ case [1965], this actually con-
cerned the distinction betw

een intra- and inter-brand com
petition that

arose in the case. A
s a result, the C

om
m

ision reports are used as an alterna-
tive source.

In the very first ‘R
eport on C

om
petition P

olicy’ [1972] 37, com
petition

is described as “the best stim
ulant of econom

ic activity since it guarantees
the w

idest possible freedom
 of action to all”. T

his enables “enterprises
continuously to im

prove their efficiency, w
hich is the sine qua non for a

steady im
provem

ent in living standards and em
ploym

ent prospects w
ithin

the countries of the com
m

unity”. 38 M
ention is also m

ade of the fact that
com

petition “encourages the best possible use of productive resources for
the greatest possible benefit of the econom

y as a w
hole, and for the benefit,

in particular, of the consum
er”. 39 W

hile the overall tone is close to ‘stand-
ard econom

ic’ argum
ents, the em

phasis on both em
ploym

ent prospects
and on consum

ers, suggests a broader agenda. A
t the end of the 1970’s, it

w
as also noted that the “conditions under w

hich com
petition takes place

rem
ain subject to the principle of fairness”. 40

Sim
ilarly, in the early 1980’s, the “m

arket econom
y, in w

hich fair
undistorted com

petition is supposed to ensure that available resources are
allocated to the m

ost productive sectors”
41 w

as seen as central. W
hile, at

the sam
e tim

e, it w
as stressed that com

petition “policy is not based on a
laissez-faire m

odel, but is designed to m
aintain and protect the principle of

‘w
orkable com

petition’”. 42 Fair, ‘w
orkable com

petition’, balancing effi-
ciency w

ith social concerns, laissez-faire w
ith interventionism

, is a recur-
ring them

e. H
ow

ever, m
ore recent policy has spoken of ‘free com

peti-
tion’, and its role in preserving “the freedom

 and right of initiative of the
individual econom

ic actor and it...[fostering] the spirit of enterprise”
43, ar-

guably reflecting a stronger ‘efficiency’ bias. In a sim
ilar vein, the C

om
m

is-
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sion referred in the early 1990’s, to “the link betw
een com

petition and
econom

ic efficiency...[w
hich has been]...generally recognised”. 44

From
 the above, it appears that a ‘balanced’ approach to com

petition is
considered desirable, on the basis that “untram

m
elled m

arket forces” should
not alw

ays be given a “free rein”
45, since they can “stifle or even elim

inate
com

petition”. 46 A
dopting a m

ore poetic turn of phrase, it is therefore held
that “com

petition carries w
ithin it the seeds of its ow

n destruction”. 47 A
s a

result it is considered that, an “excessive concentration of econom
ic, finan-

cial and com
m

ercial pow
er can produce such far reaching structural changes

that free com
petition is no longer able to fulfil its role as an effective regu-

lator of econom
ic activity”. 48 T

he direction and focus of E
C

 com
petition

policy has em
erged m

ore clearly over tim
e

49, although an early indication
w

as given by the ‘C
onsten &

 G
rundig’ case [1966] 50 w

hich m
ade clear that

the application of com
petition law

 w
as not just about prohibiting ‘anti-

com
petitive’ behaviour. R

ather, com
petition law

 has been used to create a
single m

arket 51, and as such, “sails under the flag of m
arket integration”. 52

T
his is w

idely docum
ented

53, and is for exam
ple reflected in the pream

ble
to the m

erger regulation w
hich notes that the system

 of undistorted com
-

petition “is essential for the achievem
ent of the internal m

arket”. 54

Integration is also central to E
C

 law
 in general. In the early years, A

28-
30, rem

oving legal barriers to the free m
ovem

ent of goods 55 w
ere the m

ost
im

portant tools. H
ow

ever, it w
ould clearly “be of little use to abolish gov-

ernm
ent restrictions...if traders in different m

em
ber states w

ere allow
ed to

replace them
 by cartels, under w

hich they agreed reciprocally to keep out
of each other’s hom

e m
arket”. 56 A

s a result, the com
petition articles have

played an increasing role in prom
oting integration, though em

phasis has
varied according to the circum

stances. D
uring tim

es of econom
ic crisis for

exam
ple, Integration received low

er em
phasis, w

hen the ‘battle’ against
protectionism

 becam
e politically m

ore difficult. N
onetheless, in the w

ake
of the ‘Single E

uropean A
ct’ 57, and also the ‘T

reaty on E
uropean U

nion’ 58,
it is clear that ‘m

arket integration’ w
as returned to centre stage. 59 Im

por-
tantly how

ever, a range of other goals have also been pursued. A
n im

por-
tant legal precedent in this respect w

as in the ‘W
alt W

ilhelm
’ case [1969] 60

w
here it w

as stated that “w
hile the T

reaty’s prim
ary object is to elim

inate
[by A

81(1) proceedings]...the obstacles to the free m
ovem

ent of goods
w

ithin the com
m

on m
arket and to confirm

 and safeguard the unity of that
m

arket, it also com
m

its the com
m

unity authorities to carry out certain
positive, though indirect, action w

ith a view
 to prom

oting a harm
onised

developm
ent of econom

ic activities w
ithin the w

hole com
m

unity in ac-
cordance w

ith A
2”. 61

T
hus, during the 1970’s for exam

ple, policy em
phasis w

as placed on
com

petition as a tool to fight inflation, considered to be a ‘structural obsta-
cle’ to adaptation, and hence the creation of a com

m
on m

arket. Sim
ilarly,

the broader econom
ic goals of prom

oting innovation, productivity
62 and

also ‘com
petitiveness’ 63 have gained greater focus over the last decade, ar-

guably in response to the effects of ‘globalisation’. In addition, protecting
the consum

er has also been a recurring policy them
e, as has the ‘fight’

against unem
ploym

ent. In relation to this objective in particular, prom
ot-

ing SM
E

64 developm
ent has also been pursued. SM

E
’s are also valued as a

source of ‘innovation’. U
nderstandably, it has been argued that pursuit of

such a broad range of objectives has caused “tension” and even “conflict”. 65

W
hile there are potentially m

any exam
ples, an im

portant one is the prob-
lem

atic relationship betw
een integration and concentration. T

hus, although
integration brings overall gains in efficiency, it is also likely to bring in-
creased concentration.

From
 the C

om
m

ission’s ‘Survey of C
oncentration, C

om
petition, &

C
om

petitiveness’, conducted every year, it is evident that there has been a
general trend tow

ards increasing concentration across all industries. In ad-
dition, this trend gained significant m

om
entum

 from
 both the ‘single m

ar-
ket program

m
e’, and the liberalisation that has characterised the ‘global’

environm
ent. W

hile the econom
ic notion of concentration m

ust be sepa-
rated from

 the legal concept, the tw
o are clearly related, since firm

s in-
creasingly choose other m

ethods than organic grow
th w

hen expanding,
particularly in an international context. A

ccordingly, a m
arked increase in

m
ergers and acquisitions has been seen in the E

C
. 66 From

 the point of view
of the individual business, the act of ‘concentration’ can be seen as “one of
the m

eans to m
aster the uncertainties of business life stirred up by the

com
petitive process”. 67 In fact, during the early years it w

as explicitly rec-
ognised “that the C

om
m

on M
arket require[d] larger enterprises to achieve

the advantages of m
ass production and resource developm

ent”. 68 T
hus

“greater concentration of enterprises” w
as generally considered “desirable”. 69

H
ow

ever, as the process m
oves forw

ard the policy concern arises that
“a w

ave of concentration w
ould basically transform

 the E
uropean m

arket
structure into narrow

 or asym
m

etrical oligopolies, so that the process of
effective com

petition w
ould be greatly w

eakened”. 70 Sim
ilarly, the C

om
-

m
ission rem

arked at the beginning of the 1980’s that “com
petition w

ithin
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the C
om

m
unity [w

as] m
arked by an ever-increasing tendency tow

ards
oligopoly”. 71 Increasing levels of concentration m

ay lead to one firm
 dom

i-
nating an industry, in w

hich case any abuse can clearly be attacked by A
82.

H
ow

ever, it m
ay equally, and perhaps m

ore probably, lead to a group of
sim

ilarly sized firm
s em

erging, in w
hich case collusion rather than unitary

m
onopolisation is perceived as the m

ain threat. In addition, SM
E

’s m
ay

also suffer in an environm
ent characterised by progressively larger firm

s.
Som

ew
hat paradoxically therefore, the success of the single m

arket has
prom

oted greater levels of concentration, w
hich in turn are perceived as a

potential threat to its success. A
n explicit response to this ‘threat’ is evident

in the announcem
ent of a ‘policy of special vigilance’ for “m

onitoring the
form

ation of tight oligopolies” due to concerns that “anti-com
petitive par-

allel behaviour”
72 m

ight ensue. A
s the issue of concentration illustrates,

concerns develop over tim
e, and the goals pursued sim

ilarly vary. A
n im

-
portant observation is thus that the application of com

petition law
 is corre-

spondingly adapted to m
eet these changes. A

s the environm
ent alters, or

the focus of policy shifts, the law
 can be applied in new

 w
ays. T

he exam
-

ples are num
erous 73, although the developm

ent of the m
erger regulation is

an im
portant and striking one, and the concept of collective dom

inance
can also be considered in this light.

T
here are no explicit provisions for ‘m

erger control’ in the E
C

 T
reaty.

T
his m

ay w
ell be because it is a very politically sensitive issue for M

em
ber

States, am
ong w

hom
 there has historically been a w

ide divergence of opin-
ion. 74 N

onetheless, the C
om

m
ission clearly felt the need for som

e form
 of

m
erger control at a C

om
m

unity level, and hence it “took steps to apply the
m

ore general provisions of com
petition law

 under the T
reaty to the m

erg-
ers context”. 75 A

lthough a ‘P
roposal for M

erger R
egulation’ 76 w

as subm
it-

ted in 1973, such regulation did not com
e into force until 1990. T

he ‘C
on-

tinental C
an’ case [1973] 77 w

as a landm
ark from

 this point of view
 as it

established that m
ergers betw

een com
petitors could infringe A

82 w
hen the

acquirer w
as already in a dom

inant position. 78 Significantly, the C
om

m
is-

sion had earlier held that A
81 did not apply to “agreem

ents w
hose purpose

[w
as] the acquisition of total or partial ow

nership of enterprises or the
reorganisation of the ow

nership of enterprises”. 79 H
ow

ever, by the begin-
ning of the 1980’s it began to take a m

ore active role, m
arked in particular

by the ‘B
A

T
/R

eynolds’ case [1985]. 80 Specifically, B
A

T
/R

eynolds estab-
lished that the “acquisition [by an undertaking] of an equity interest in a
com

petitor” does not in itself constitute a restriction on com
petition con-

trary to A
81(1) 81, but that it m

ay do so in certain circum
stances. 82 T

he
application of the com

petition articles w
as therefore ‘adapted’, to gain added

scope, in this case by allow
ing the application of A

82 and A
81 to form

s of
‘concentration’. 83

A
s identified above, increasing levels of concentration have attracted

grow
ing concern. Im

portantly, w
here concentration leads to oligopoly,

the scope of the com
petition articles m

ay be found w
anting. G

iven that
collusive behaviour is seen as the m

ain threat, a gap can be identified in the
scope of the com

petition articles, as traditionally applied. W
hile collusion

by agreem
ent 84 m

ay technically fall under A
81(1), proof in som

e cases m
ay

be highly problem
atic. O

n the other hand, A
82 had only captured abusive

behaviour by a single firm
. T

he result is clearly a reduced ability or effec-
tiveness in ‘fighting’ the dangers of concentration. In these circum

stances,
any innovation to broaden the scope of the available legal tools w

ould
seem

 w
elcom

e. T
he concept of collective dom

inance clearly fulfils this
function, and m

ay in this w
ay be seen as an adaptation or response to the

em
erging situation. It is in this light perhaps that K

arel van M
iert pointed

to the C
ourt’s acceptance of the collective dom

inance concept as a key
recent developm

ent 85, although the C
om

m
ission had interm

ittently pur-
sued it since the early 1970’s. Significantly, collective dom

inance has been
recognised under both A

82 and the M
erger R

egulation. In order to gain a
deeper understanding of the concept, w

e now
 turn to a detailed exam

ina-
tion of its use and developm

ent, through the decisional practice of the
C

om
m

ission and the jurisprudence of the C
ourt.

F
irm

 B
eh

avio
u

r

Follow
ing the distinction observed in the previous chapter betw

een be-
haviour and structure, a sim

ilar distinction can be m
ade betw

een the com
-

petition articles, and the m
erger regulation, w

hich broadly apply to firm
behaviour and m

arket structure respectively. For this reason, the em
er-

gence and developm
ent of collective dom

inance under the tw
o different

provisions w
ill be exam

ined separately. A
s noted before, the C

om
m

ission
has long been concerned about ‘concentrated m

arkets’. W
here the m

arket
tends tow

ards oligopoly, the ‘problem
’ is seen as the likelihood of collu-
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sion, w
hich m

ay be either ‘active’ or ‘tacit’. R
ecalling earlier discussion,

‘collusion’ is basically a synonym
 for agreem

ent 86, w
ith som

e suggestion of
secrecy, and m

ay be considered as the essence of a ‘cartel’. Im
portantly,

neither cartel nor collusion correspond directly to any term
 in E

C
 law

.
N

onetheless, collusion by form
al agreem

ent is clearly w
ithin scope of

the prohibition laid dow
n by A

81(1). A
 clear and separate interpretation of

the three individual elem
ents of the article

87 is difficult. In the ‘D
yestuffs’

case [1972] 88, the E
C

J established that ‘concerted practice’ refers to “a form
of co-ordination betw

een undertakings w
hich, w

ithout having reached
the stage w

here an agreem
ent properly so-called has been concluded, know

-
ingly substitutes practical co-ordination betw

een them
 for the risks of com

-
petition”. 89 D

raw
ing on this judgem

ent, it can therefore be said that A
81(1)

essentially covers a range of anti-com
petitive relationships from

 a strictly
form

alised ‘agreem
ent’ to the looser ‘concerted practice’. T

hus active col-
lusion is obviously w

ithin scope, leaving the question of the extent to w
hich

‘tacit’ collusion is also covered, through the concept of ‘concerted prac-
tice’. T

his is an area in w
hich it proves highly problem

atic to apply com
pe-

tition law
. Firm

s m
ay ‘agree’ not to com

pete against each other on price in
certain m

arkets, or indeed not to supply certain m
arkets at all. In the case of

pricing agreem
ents, the typical pattern observed on the m

arket w
ill be one

of parallelism
, as firm

s behave in a ‘co-ordinated’ w
ay. H

ow
ever, it is also

clearly conceivable that such behaviour m
ay have other explanations. W

hile
rather im

probable, it m
ay be pure co-incidence.

A
lternatively, it m

ay be that the firm
s sim

ply have very sim
ilar cost

structures, and m
ay thus react in a related, but not actively co-ordinated

m
anner to changes in the costs of particular inputs. It w

ould clearly be
unreasonable to prohibit firm

s for pursuing such ‘rational’ behaviour. H
ow

-
ever, a further possibility is that the firm

s involved avoid price com
petition

for exam
ple, not because of any form

al agreem
ent to do so, but because

they are sim
ply fam

iliar w
ith the ‘rules of the gam

e’. T
his is generally term

ed
‘tacit collusion’, and accordingly the firm

s involved behave in a certain
m

anner because they ‘understand’ it is in their m
utual interest to do so. In

so far as there is a lack of com
petition, it can be deem

ed inefficient from
 an

econom
ic point of view

. N
onetheless, the previous exam

ple m
ay also have

been ‘inefficient’, and thus the crucial issue distinguishing it from
 tacit

collusion is surely the question of anti-com
petitive ‘intent’. P

roving such
intent m

ay be extrem
ely difficult, unless it is possible to prove by im

plica-
tion from

 ‘parallel behaviour’ on the m
arket. In this case though, there is a

clear and unfortunate overlap as parallel behaviour m
ay result from

 both
scenarios.

A
s indicated, this is obviously a very difficult area in w

hich to apply the
law

, and it w
ill be argued below

 that collective dom
inance can be seen as

an attem
pt to resolve this difficulty. T

hrough the concept of collective
dom

inance, tacit collusion m
ay now

 be approached using A
82. For a m

ore
detailed understanding, these issues w

ill now
 be exam

ined in turn. A
s seen

above, firm
s m

ay collude tacitly, deciding for exam
ple not to com

pete
against one another. P

arallel m
arket behaviour w

ould then be observed. In
the area of pricing, such parallel behaviour m

ay also involve the m
ainte-

nance of stable price levels. H
ow

ever, parallel behaviour m
ay also consti-

tute rational action. A
s noted above, in the area of pricing again for exam

-
ple, sim

ilar cost structures m
ay lead to sim

ilar pricing and price changes.
L
ikew

ise, stable price levels m
ay also exist if firm

s are pursuing com
petitive

strategies w
hich focus on non-price variables. In this w

ay, parallel behav-
iour “is to be expected com

m
ercially even in the absence of collusion”. 90

Separating anti-com
petitive intent from

 rational and intelligent behav-
iour is extrem

ely difficult. A
s the ‘W

ood P
ulp’ [1993] and ‘Soda A

sh’ [1989] 91

cases em
phasised, the “line betw

een illegal cartel behaviour and law
ful in-

telligent adaptation to rivals’ behaviour is a fine one”. 92 T
his is a particular

problem
 in the context of A

81(1) given the difficulties w
ith parallelism

 as
evidence, since it is the collusion itself that m

ust be proved. U
nder A

82 by
contrast, provided that a firm

 or group of firm
s is in scope, it is ‘m

erely’
necessary to prove that som

e form
 of abuse has been com

m
itted. T

he issue
w

ith parallelism
 is thereby side-stepped. B

y recognising the concept of
collective dom

inance therefore, an alternative avenue is opened. Further-
m

ore, as the first ‘C
om

pagnie M
aritim

e B
elge’ case [1996] 93 brought to

light, the concept also allow
s “cartel behaviour [to be reached], w

hich
w

ould otherw
ise com

e w
ithin a group exem

ption”. 94

N
onetheless, this interpretation w

ould not im
ply that A

81(1) is no longer
applicable to such cases. In fact, it appears that both articles are potentially
applicable in the sam

e instance. T
his is backed up by the C

om
m

ission’s
penchant for prosecuting the sam

e behaviour under A
81(1) and A

82, as
w

itnessed in the ‘Italian Flat G
lass’ case [1992] for exam

ple. Specifically, in
this case, it w

as alleged by the C
om

m
ission that three producers of ‘flat

glass’ had infringed A
81(1) 95 and A

82
96 in the autom

otive and non-auto-
m

otive m
arkets. W

hile the C
FI accepted the concept of collective dom

i-
nance required to find a breach of A

82 in this case, it rejected the finding,
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stipulating firm
ly that a separate analysis is required for each provision. T

o
find a breach of A

82 it is therefore insufficient to ‘recycle’ the facts used
under A

81.
B

ased on the above, the articles seem
 to have an area of overlap, and

thus a closer look at the concepts of ‘concerted practice’ and ‘collective
dom

inance’ is called for. A
s noted above, concerted practice w

as defined in
the ‘D

yestuffs’ case [1972]. 97 T
his w

as further nuanced in the ‘Suiker U
nie’

case [1975] w
hich clarified that there can be no concerted practice if the

undertakings operate independently. 98 In the m
ore recent ‘P

olypropylene’
case [1991] 99, the C

FI in fact established that the concepts of ‘agreem
ent’,

‘decision’ and ‘concerted practice’ overlap w
ith one another. Specifically,

it stated that a cartel is both an ‘agreem
ent’ and a ‘concerted practice’.

R
egarding parallel behaviour, the ‘D

yestuffs’ case also established that w
hile

it “m
ay not by itself be identified w

ith a concerted practice, it m
ay how

-
ever am

ount to strong evidence of such practice”. 100 N
otably, the decision

under appeal had m
ade heavy use of parallel behaviour as evidence of con-

certed practice
101, and reflecting the very issue discussed previously, the

firm
s being prosecuted actually argued that any parallel pricing w

as ‘ra-
tional’ behaviour in an oligopolistic m

arket
T

he definition w
as carried forw

ard by another cartel case, ‘Suiker U
nie’

[1975]. 102 O
ne contem

porary critic argued, this definition of ‘concerted
practice’, allow

ed parallel behaviour itself to be condem
ned under A

81(1). 103

A
s seen above, if parallel behaviour itself is considered sufficient evidence

of a concerted practice, there is a clear risk that collusion m
ay w

rongly be
inferred. 104 T

his issue w
as m

ost com
prehensively clarified by ‘W

ood P
ulp’

[1993] 105 in w
hich the E

C
J established that parallel conduct “cannot be

regarded as furnishing proof of concertation unless concertation constitutes
the only plausible explanation for such conduct”. 106 O

therw
ise proof of

overt com
m

unication is required. W
hile the C

om
m

ission argued that par-
allelism

 w
as proof of concertation

107, the undertakings argued it w
as due to

‘the norm
al operation of the m

arket’. 108 T
his w

as backed up by the ‘expert
report’. 109 O

n this issue, the C
ourt noted that ”parallel conduct cannot be

regarded as furnishing proof of concertation unless concertation constitutes
the only plausible explanation for such conduct”. 110

T
hus ‘econom

ic operators’ still have ‘the right to adapt them
selves in-

telligently to the existing and anticipated conduct of their com
petitors’. 111

Furtherm
ore, as a result of such a firm

 ruling on the parallel behaviour
question, the scope of A

81(1) is m
ore plainly lim

ited by the heavy burden

of proof. P
erhaps reflecting the perceived difficulties regarding A

81(1), the
C

om
m

ission developed the concept of collective dom
inance at a relatively

early stage. H
ow

ever, early judgem
ents by the C

ourt w
ere unsym

pathetic.
T

he concept’s first appearance w
as in the ‘Sugar C

artel’ decision [1973] 112,
w

here the C
om

m
ission argued that tw

o D
utch producers had a joint dom

i-
nant position. O

n appeal how
ever, the C

ourt m
ade no com

m
ent on these

argum
ents, holding that there had been no abuse. W

hen the concept w
as

next tested, in the ‘H
offm

an L
a R

oche’ case [1979] 113, the C
ourt w

as m
ore

firm
 in its dism

issal 114, holding that “a dom
inant position m

ust...be distin-
guished from

 parallel courses of conduct w
hich are peculiar to oligopolies

in that in an oligopoly, the courses of conduct interact, w
hile in the case of

an undertaking occupying a dom
inant position, the conduct of the under-

taking w
hich derives profits from

 that position is to a great extent deter-
m

ined unilaterally”. 115

A
ccordingly, the use of A

81(1) seem
ed to be reserved for such situa-

tions. T
his apparent hostility tow

ards acceptance of the concept w
as again

evidenced in the ‘A
lsatel’ case [1989] dealing w

ith an A
177 referral. It w

as
argued that A

lsatel’s contracts “in practice prohibit[ed] custom
ers from

 deal-
ing w

ith another supplier of equipm
ent throughout the[ir] duration”. 116

T
hus, the question referred asked w

hether such contracts w
ere “evidence

of its abuse of a dom
inant position” in view

 of its “m
ajor share of the

regional m
arket”. 117 A

s the E
C

J held, if this “large share of the regional
m

arket” w
as due to an “agreem

ent betw
een authorised installers to share

out regional m
arkets betw

een them
”

118, it w
ould be caught by A

81(1). In
this regard how

ever, the C
om

m
ission asked the C

ourt to “consider w
hether

parallel behaviour on the part of several independent undertakings...m
ay

place...[them
]...collectively in a dom

inant position”. 119 H
ow

ever, the C
ourt

sim
ply stated that it could not “consider that possibility” as it w

as “uncon-
nected w

ith the facts before the national court”, and w
as “based solely on

inform
ation in the C

om
m

ission’ s possession w
hich, on its ow

n adm
ission,

[w
as] not sufficiently precise”. 120

N
onetheless, despite the apparently “clear w

ords”
121 uttered previously,

the concept has since been recognised by both C
om

m
unity C

ourts, given
certain conditions. Specifically, in the ‘Italian Flat G

lass’ case, [1992] 122 the
C

FI accepted the possibility of collective dom
inance under A

82 w
here

there w
ere econom

ic links betw
een the firm

s 123, although, as noted, no
collective dom

inance w
as found on the facts. Specifically, it w

as stated that
“there is nothing, in principle, to prevent tw

o or m
ore independent eco-
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nom
ic entities from

 being, on a specific m
arket, united by such econom

ic
links that , by virtue of that fact, together they hold a dom

inant position
vis-à-vis the other operators on the sam

e m
arket”. 124 D

efining the concept
for the first tim

e, the C
ourt established that it refers to “a position of dom

i-
nance held by a num

ber of independent undertakings”. 125 A
s suggested by

the discussion above, collective dom
inance allow

s A
82 to be applied to

conduct by a group of firm
s that has the sam

e effect as that by a dom
inant

firm
. 126

T
he concept of ‘abuse’ under A

82 is concerned w
ith the effects of be-

haviour, rather than how
 such behaviour is achieved or organised. It is thus

m
erely necessary to show

 collective dom
inance and abuse to catch the

sam
e collusive behaviour that w

ould elude A
81(1). H

ow
ever, the inclu-

sion of the requirem
ent that ‘links’ be show

n to exist com
plicates the m

at-
ter of finding collective dom

inance. In m
any w

ays, in so far as it concerns
evidence of co-ordination betw

een the firm
s in question, the links doc-

trine m
irrors the need to show

 som
e kind of relationship under A

81(1).
T

his issue of relationship is new
 to A

82, and sits uneasily in the context of
case law

 regarding the notion of an undertaking, discussed below
. In addi-

tion, as seen above, collusion theory focuses on the feasibility of initiating
and m

aintaining co-ordinated action, rather than the m
ere existence of

elem
ents such as links.

T
he E

C
J then ruled in the ‘A

lm
elo’ case [1994] 127 that for a finding of

collective dom
inance, the “undertakings in the group m

ust be linked in
such a w

ay that they adopt the sam
e conduct on the m

arket”. 128 Further-
m

ore, such links m
ust be “sufficiently strong”. 129 T

he policy on links w
as

then repeated in the ‘C
entro Servizi’ case [1995] 130 and the ‘D

IP
’ case

[1995] 131, and use of the concept w
as again upheld in the ‘C

om
pagnie

M
aritim

e B
elge’ case [1996] 132, appealing C

om
m

ission decision 93/82/
E

E
C

133 m
ade under A

rticles 81 and 82. In this case, the principal actor w
as

‘A
ssociated C

entral W
est A

frica L
ines’ 134, a shipping conference, w

hich
w

as m
ade up of com

panies operating services betw
een N

orthern E
urope,

Z
aire and A

ngola. A
 num

ber of m
em

bers of ‘C
ew

al’ w
ere also part of the

C
om

pagnie M
aritim

e B
elge group of com

panies. T
he investigations lead-

ing to the decision w
ere instigated after com

plaints by m
em

bers of the
A

ssociation of Independent W
est A

frican Shipping Interests, w
hen it be-

gan services betw
een N

orthern E
urope and Z

aire (sic.).
It w

as found that “trade betw
een ports in w

estern and northern E
urope

and W
est A

frica w
as distributed am

ong three shipping conferences: C
ew

al,

C
ontinent W

est A
frica C

onference (`C
ow

ac’) and U
nited K

ingdom
 W

est
A

frica L
ines Joint Service (`U

kw
al’), w

ith each conference operating a
separate netw

ork of routes”. 135 Furtherm
ore, the C

om
m

ission held that
this distribution w

as based on agreem
ents betw

een the conferences to en-
sure that if a com

pany w
as to operate a route, it first had to join the relevant

conference. A
s an agreem

ent to partition the m
arket, this w

as therefore
found to breach A

81(1). In addition, the m
em

bers of the C
ew

al confer-
ence w

ere found to hold a collective dom
inant position, w

hich they had
abused by practices im

plem
ented “w

ith a view
 to elim

inating its m
ain com

-
petitor”. 136 A

82 had thus also been breached. C
iting the Italian Flat G

lass
judgem

ent, the C
om

m
ission stated that it w

as “no longer possible to deny
the existence of jointly held dom

inant positions”. 137 In line w
ith this, the

C
ourt again confirm

ed that A
82 can apply w

here “several undertakings
together hold a dom

inant position”, and that for a position to exist, they
“m

ust be linked in such a w
ay that they adopt the sam

e conduct on the
m

arket”. 138 It w
as also stressed that this w

as “settled case-law
”. 139

In the case in hand, the C
ourt held that, “[a]s a result of the close

relations w
hich shipping com

panies m
aintain w

ith each other w
ithin a

liner conference, they are capable together of im
plem

enting in com
m

on
on the relevant m

arket practices such as to constitute unilateral conduct”. 140

It w
as then found that “C

ew
al present[ed] itself on the m

arket as one and
the sam

e entity”. 141 T
he abuse w

as thus in the fact that, “the practices
described in the D

ecision...reveal[ed] an intention to adopt together the
sam

e conduct on the m
arket in order to react unilaterally to a change,

deem
ed to be a threat, in the com

petitive situation on the m
arket on w

hich
they operate”. 142 A

lthough this judgem
ent has recently been overruled by

the E
C

J 143, w
ho found that the fines should not have been set individually,

the grounds of the C
FI’s judgem

ent still appear to be valid. Indeed, the
sam

e line w
as follow

ed in the ‘Irish Sugar’ case [1999] 144 w
here the C

om
-

m
ission had found collective dom

inance w
here Irish Sugar had legal but

not m
anagem

ent control over SD
L
, and w

here m
onthly m

eetings w
ere

held to co-ordinate the conduct of the tw
o com

panies.
In clarifying earlier case law

, the C
ourt stated that “a joint dom

inant
position consists in a num

ber of undertakings being able together, in par-
ticular because of factors giving rise to a connection betw

een them
, to

adopt a com
m

on policy on the m
arket and act to a considerable extent

independently of their com
petitors, their custom

ers, and ultim
ately con-

sum
ers”. 145 Furtherm

ore, the test for “a joint dom
inant position held by
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linked undertakings” w
as stated clearly to be “the adoption of the sam

e
conduct on the relevant m

arket”. 146 In this regard, “connecting factors”
w

ere found to exist in the ‘Irish Sugar’ case, w
hich ‘show

ed’ that the “tw
o

econom
ic entities had the pow

er to adopt a com
m

on m
arket policy”. 147

T
he case also represented the first tim

e collective dom
inance w

as applied
to a vertical rather than horizontal relationship. 148 T

hus, it has been m
ade

clear that “tw
o independent econom

ic entities” m
ay hold a “joint dom

i-
nant position”

149 if they are linked. T
he term

inology is unfortunate, and
appears to beg the question that if oligopolists are so interdependent, should
they not rather be considered as a single entity? H

ow
ever, if this is the case,

there w
ould be no need for the concept of collective dom

inance.
A

s argued in recent doctrine, it is difficult to see the relevance of links
under A

82. Specifically, “w
here a single person or firm

 controls m
ore than

one com
pany, they w

ould be treated as enjoying any dom
inant position

singly” as per the ‘V
iho’ case [1996]. 150 W

here these links are contractual,
A

81 w
ould usually apply. A

s noted above, there is therefore usually no
need to use A

82. 151 A
n interesting exception is clearly provided by the

‘C
ew

al’ decision [1993] 152, referred to previously, in w
hich the firm

s in
question could not be prosecuted under A

81(1) because they held a group
exem

ption under A
81(3). Irish Sugar also contained further detail as to the

relationship betw
een ‘joint dom

inant position’ and ‘abuse’. H
aving clari-

fied that “the existence of a joint dom
inant position m

ay be deduced from
the position w

hich the econom
ic entities concerned together hold on the

m
arket”, the C

ourt laid dow
n that “the abuse does not necessarily have to

be the action of all the undertakings in question”. 153 T
hus, the abuse m

ay
be either single or joint, and it is sim

ply necessary for “abusive conduct to
relate to the exploitation of the joint dom

inant position w
hich the under-

takings hold in the m
arket”. 154 A

 m
ore significant contribution has been

m
ade by the ‘G

encor’ case [1999], described in detail below
, in w

hich it
has now

 been established that “links of a structural nature” w
ere only re-

ferred to in ‘Italian Flat G
lass’ “by w

ay of exam
ple”. 155 N

onetheless, a key
question rem

ains as to w
hether “a considerably extended interpretation

of...[A
82 be perm

itted]...sim
ply because of the inherent difficulty of apply-

ing [A
81] to oligopolistic m

arkets”. 156 Furtherm
ore, extending A

82 to cover
parallel behaviour arguably underm

ines the relevance of the concept of
‘concerted practice’ under A

81(1). In particular, “it is by no m
eans clear

that bare prohibitions represent the appropriate legal instrum
ent for m

an-
aging the com

plex phenom
enon of oligopoly”. 157

M
arket S

tru
ctu

re

B
ased on the foregoing discussion, it is evident that the em

ergence of the
m

erger regulation is closely linked to a concern w
ith increasing levels of

concentration in the C
om

m
unity, driven largely by the success of the inte-

gration process itself. Indeed, as noted in recitals 7 and 9 of the regulation,
“the dism

antling of internal frontiers is resulting and w
ill continue to result

in m
ajor corporate re-organisations in the C

om
m

unity... [H
]ow

ever, it
m

ust be ensured that the process of reorganisation does not result in lasting
dam

age to com
petition”. 158 T

he regulation’s purpose and concerns are ex-
plicitly structural, applying in the first place to “significant structural
changes”

159, and their “effect on the structure of com
petition”. 160 A

ccord-
ingly, as set dow

n by A
2(3), w

here a concentration w
ould ‘create or

strengthen a dom
inant position’ so that “effective com

petition w
ould be

significantly im
peded” it is deem

ed “incom
patible w

ith the com
m

on m
ar-

ket”. T
hus, in contrast to the ‘abuse’ focus of A

82, no behavioural elem
ent

is involved in the analysis. A
rgum

ents under the m
erger regulation are

therefore be predicated on the idea that certain structural form
s are inher-

ently anti-com
petitive. A

pplication of collective dom
inance under the regu-

lation therefore seem
s to be m

ore firm
ly based on acceptance of theory of

oligopolistic interdependence. T
his is of added significance given that the

m
erger regulation operates on an ex ante basis, in contrast to A

82 w
hich

operates ex post. It therefore involves w
hat is essentially a form

 of forecast-
ing, and correspondingly, the analytical fram

ew
ork used as a basis is all the

m
ore im

portant.
P

erhaps reflecting the com
m

ents m
ade so far, the application of the

m
erger regulation “to oligopolistic m

arket structures” has been variously
described as “contentious”

161 and “controversial”. 162 T
o gain a clearer un-

derstanding, an exam
ination of the use and definition of collective dom

i-
nance under the regulation w

ill now
 follow

. B
y recognising a concept of

collective dom
inance under the M

erger regulation, its scope is significantly
increased, as its prohibition is no longer confined to ‘concentrations’ af-
fecting dom

inance by a single firm
. N

onetheless, there is no express m
en-

tion of collective dom
inance in the m

erger regulation. T
hus the legal ques-

tion of w
hether the C

om
m

ission had jurisdiction to prohibit m
ergers lead-

ing to collective dom
inance w

as hotly debated before the E
C

J accepted it
in the ‘K

ali &
 Salz’ case [1998]. In particular, the w

ording of A
2, w

hich
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refers to a ‘concentration w
hich creates or strengthens a dom

inant posi-
tion’ presented a greater ‘problem

’ than that of A
82 w

hich explicitly m
en-

tions a ‘dom
inant position by one or m

ore undertakings’. O
n this point,

the E
C

J argued that a ‘textual interpretation’ did not ‘in itself’ exclude the
possibility of the m

erger regulation applying to situations of collective dom
i-

nance. T
hus, interpreting the regulation ‘by reference to its purpose and

general structure’, it w
as concluded that its purpose w

ould be frustrated, if
collective dom

inance w
ere to be excluded. In doing so, the C

ourt also
“reaffirm

ed the continuing vitality of the teleological style of analysis”,
w

hich, as noted above, had been em
ployed “in earlier landm

ark com
peti-

tion law
 judgem

ents”. 163 A
n added com

plication is posed by ‘R
ecital 15’ of

the regulation, w
hich states that the threshold for a finding of dom

inance is
a m

arket share of 25%
. C

ollective dom
inance how

ever can involve indi-
vidual undertakings w

ith shares below
 25%

.
R

eflecting these issues, the advisory com
m

ittee in both the ‘N
estle/

P
errier’ decision [1992] 164 and the ‘M

annesm
an/V

allourec/Ilva’ decision
[1994] 165 w

as divided over w
hether the concept w

as possible under the
M

erger regulation. L
ikew

ise, the C
FI reached the opposite conclusion to

the A
dvocate G

eneral in the ‘K
ali &

 Salz’ case [1998]. 166 In addition to this
apparent lack of agreem

ent, inconsistency has been observed in the appli-
cation of the concept. T

hus, in som
e cases w

here there is prim
a facie high

concentration, no exam
ination for collective dom

inance has been m
ade,

and in others it has been m
ade only briefly. B

y contrast, in the situation of
relatively low

 concentration case involved in the ‘K
ali &

 Salz’ decision a
“virtual audit of the entire sector”

167 w
as carried out.

T
he apparent ‘dangers’ of oligopoly in the context of m

erger control
w

ere first m
entioned by the C

om
m

ission in the ‘V
arta B

osch’ decision
[1991]. 168 T

he concept w
as then applied explicitly in the ‘N

estle/P
errier’

decision [1993]. 169 In this instance, N
estle w

anted to buy 100%
 of the shares

of P
errier. In the end it bought the m

ajority of them
 but w

as restrained
from

 exercising the voting rights. T
he m

arket w
as characterised as m

ature,
w

ith a predom
inance of brands and a high degree of concentration. It w

as
argued that even w

ithout the m
erger, a narrow

 oligopoly of three suppliers
existed, betw

een w
hom

 price com
petition w

as considerably w
eakened and

for w
hom

 the degree of m
arket transparency w

as high. 170 Significant barri-
ers and risks to entry w

ere identified on the French m
arket, based in par-

ticular on its m
aturity, the im

portance of brands, advertising costs, and the
difficulty of access to distributors, due to an annual rebate system

. 171 T
he

conclusion w
as that a duopolistic dom

inant position w
ould be created w

hich
w

ould significantly im
pede effective com

petition. 172

O
f interest, duopoly has in fact been highlighted as the C

om
m

ission’s
favoured interpretation of collective dom

inance. 173 T
hus, in som

e cases
w

here tw
o large firm

s w
ould hold a large share of sales in the post-m

erger
m

arket, em
phasis has been placed on the ‘duopolistic’ nature of the m

ar-
ket, and the role of the sm

aller com
petitors accordingly dow

nplayed. 174

C
orrespondingly, in the ‘P

ilkington/SIC
’ decision [1994] 175, and also the

‘P
riceW

aterhouse/ C
oopers &

 Lybrand’ decision [1998] 176, the C
om

m
is-

sion based decisions of ‘no joint dom
inance’ on the fact that duopoly w

ould
not result from

 the m
ergers in question. M

oreover, in the ‘K
ali &

 Salz’
decision, m

uch em
phasis w

as place on the fact that the m
arket share of tw

o
firm

s w
ould equal 60%

. A
s one w

riter has argued, in econom
ic term

s, “to
call this a duopoly is alm

ost abuse of term
inology”. 177 A

cceptance of the
concept cam

e in the ‘K
ali &

 Salz’ case [1998] 178, stating sim
ply that “in the

light of its purpose and general structure...[the regulation]...applie[d] to
collective dom

inant positions”. 179

D
etailed definition of the concept w

as thin, and as a result, the judge-
m

ent gave the C
om

m
ission “considerable discretion in determ

ining w
hether

a concentration w
ill give rise to a risk of oligopolistic dom

inance”. 180 Spe-
cifically, it w

as stated that the assessm
ent should focus on w

hether “effec-
tive com

petition in the relevant m
arket...[w

ould be]...significantly im
peded

by the undertakings involved in the concentration and one or m
ore other

undertakings w
hich together, in particular because of correlative factors

w
hich exist betw

een them
,...[w

ould be]...able to adopt a com
m

on policy
on the m

arket and act to a considerable extent independently of their com
-

petitors, their custom
ers, and also of consum

ers”. 181 A
n additional ‘prob-

lem
’ taken up in the case w

as the apparent lack of safeguards at the proce-
dural level, to protect third parties. T

he A
dvocate G

eneral w
as especially

concerned about this issue, since oligopoly cases, by their very nature, are
likely to involve third parties. T

he E
C

J how
ever, did not share this opin-

ion, arguing that the absence of ‘express’ safeguards w
as insufficient to

m
ake the m

erger regulation inapplicable, particularly because the right to
defence is a general principle of E

C
 law

.
In the ‘K

ali &
 Salz’ decision [1994], the C

om
m

ission held that the new
entity, ‘K

&
S/M

dK
’, and the French state-ow

ned ‘SC
PA

’ w
ould gain a

collective dom
inant position in the m

arket for potash products. Im
por-

tantly, the C
om

m
ission argued that links betw

een ‘K
&

S/M
dK

’ and ‘SC
PA

’,
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in the form
 of a joint venture

182 and other ‘agreem
ents’ indicated that they

w
ould not com

pete effectively. T
he condition for the m

erger to proceed
w

as therefore that these agreem
ents be dropped. T

he judgem
ent in the

case left the situation decidedly unclear how
ever, stating sim

ply that “som
e

of the applicants’ criticism
s playing dow

n the significance of...[the alleged
structural links betw

een K
&

S and SC
PA

 ]...as evidence of the creation of a
collective dom

inant position on the part of the tw
o undertakings are w

ell
founded”. 183 T

hus, w
hile the C

ourt held that the links on w
hich the C

om
-

m
ission had based its decision w

ere ‘not sufficient’, it did not state explic-
itly w

hether such links w
ere in fact necessary for a finding of collective

dom
inance.

Since there is no econom
ic basis for considering links to be a necessary

condition for co-ordination to occur, their only relevance appears to be
regarding their effect on the firm

s’ incentive to collude. Follow
ing the

uncertainty left by the ‘K
ali &

 Salz’ case, the ‘G
encor’ case [1999] 184 pro-

vided im
portant clarification. In this case, the C

FI upheld the ‘G
encor/

L
onrho’ decision [1996] 185 w

hich used the concept of collective dom
i-

nance to fully block a m
erger. A

 vital elem
ent in the clarification w

as the
establishm

ent that the existence of ‘structural links’ is neither a necessary
nor sufficient condition for a finding of collective dom

inance, and in this
respect, it has been dubbed “the ‘new

 learning’ on the application of
oligopoly theory to m

erger control”. 186 In detail, G
encor and L

onrho “pro-
posed to acquire joint control of Im

plats and, through that undertaking, of
E

astplats and W
estplats (L

P
D

)”
187, previously m

anaged by ‘L
onrho M

an-
agem

ent Services’. 188 Follow
ing the C

om
m

ission’s analysis, the “w
orld plati-

num
 and rhodium

 m
arkets” w

ere considered as m
ature, being based on

hom
ogeneous products for w

hich dem
and w

as “price inelastic”, and w
ere

‘surrounded’ by high entry barriers. B
uyers w

ere seen as w
eak relative to

suppliers, w
ho w

ere both highly concentrated and involved in “financial
links and contacts”. 189 H

ence, it w
as argued that there w

as an overall “low
level of com

petition”. 190

T
he substantive elem

ent of collective dom
inance w

as then defined as
w

hether “effective com
petition in the relevant m

arket w
ould be signifi-

cantly im
peded” by those involved in the concentration and “one or m

ore
other undertakings”. 191 In line w

ith standard case law
 on dom

inance under
A

82, this w
ould occur if the undertakings involved w

ere able to “act to a
considerable extent independently of their com

petitors, their custom
ers

and, ultim
ately, of consum

ers”. 192 In addition how
ever, they w

ould have

to be able “to adopt a com
m

on policy on the m
arket”. 193 T

his m
ay be

possible, “in particular because of factors giving rise to a connection be-
tw

een”
194 them

. B
ased on this line of argum

ent, the assessm
ent of the pro-

posed m
erger w

as therefore seen to hinge on how
 it w

ould change “the
degree of influence” w

hich G
encor could exercise over L

P
D

. 195 In this
regard, it w

as noted that the m
arketing policy of L

D
P

 w
ould fall “under

the joint control of L
onrho and G

encor”
196 after the m

erger, and that “a
greater convergence betw

een the[ir] view
s”

197 w
ould be brought about.

T
he C

ourt argued that this w
ould “allow

 a duopolistic structure...to be
created”

198, highlighting in particular, the fact that ‘Im
plats/L

D
P

’ and
A

m
plats w

ould gain high and sim
ilar m

arket shares, opening up ‘a gap’
w

ith those of the rem
aining platinum

 producers.
 O

verall, the C
ourt held that a dom

inant position “w
ould result, in

particular, from
 the very characteristics of the m

arket and the alteration of
its structure”

199, rather than depending on “the future conduct of the
undertaking[s]”. 200 T

hus, a distinction w
as m

ade betw
een “abuses of dom

i-
nant position...w

hich m
ight or m

ight not be controlled by m
eans of A

rti-
cles [81] and/or [82]...and the alteration to the structure of the undertak-
ings and of the m

arket”. 201 W
hile the “concentration w

ould not necessarily
lead to abuses im

m
ediately”, it w

ould have “creat[ed] the conditions in
w

hich abuses w
ere not only possible but econom

ically rational”. 202 Fur-
therm

ore, clarifying the ‘links’ doctrine under both A
82 and the M

erger
R

egulation, the C
ourt ruled that “links of a structural nature” w

ere only
referred to “by w

ay of exam
ple”

203 in Italian Flat G
lass. 204 T

hus “tw
o or

m
ore independent econom

ic entities...[m
ay in principle be]...united by

econom
ic links in a specific m

arket...[so that they together hold]...a dom
i-

nant position”. 205 H
ow

ever, the notion of ‘econom
ic links’ is not restricted

to that of “structural links”
206, and im

portantly includes “the relationship of
interdependence existing betw

een the parties to a tight oligopoly”. 207 A
c-

cording to the C
ourt, the key elem

ent of this ‘relationship’ is that those
involved “are in a position to anticipate one another’s behaviour and are
therefore strongly encouraged to align their conduct in the m

arket”. T
he

basic assum
ption is that the firm

s involved believe that ‘highly com
petitive

action’ 208 w
ill “provoke identical action by the others”, producing no net

benefit. Such action is therefore seen as pointless.
O

verall therefore, it is considered that the ‘anti-com
petitive m

arket struc-
tures’ w

hich the m
erger regulation aim

s to prevent “arising or being strength-
ened”

209, m
ay result from

 either “the existence of econom
ic links” or from
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“m
arket structures of an oligopolistic kind”. 210 In the latter case, this is

because of the possibility that a realisation of ‘com
m

on interests’ could “in
particular” lead to firm

s increasing prices “w
ithout having to enter into an

agreem
ent or resort to a concerted practice”. 211 A

s the case m
ade clear

then, the focus of the m
erger regulation is on w

hether a concentration w
ill

increase the likelihood of tacit collusion, through its effect on the feasibility
of co-ordination. 212 L

ess positively, the ‘G
encor’ case also highlighted the

issue of tim
ing, as there are no binding lim

its for appeals. T
hus w

hile the
original decision w

as being appealed, the target com
pany w

as actually sold
to another buyer, and cleared on the condition that the buyer decrease
their shareholding. 213

D
espite this issue, the continued ‘vitality’ of the concept is clear from

 its
ongoing use by the C

om
m

ission, m
ost recently in the ‘A

irtours/First C
hoice’

decision [1999]. 214 In this instance, A
irtours proposed to acquire “the w

hole
of the equity of First C

hoice”. 215 A
s the C

om
m

ission put it, their “activities
overlap[ped] m

ainly in the supply of leisure services to custom
ers in the

U
nited K

ingdom
 and Ireland”. 216 H

ow
ever, the concentration w

as blocked
as it w

as believed it w
ould “lead to the creation of a dom

inant m
arket

position in short-haul package holidays in the U
nited K

ingdom
 on the

part, collectively, of A
irtours/First C

hoice and the tw
o other leading tour

operators - T
hom

son T
ravel G

roup plc and the T
hom

as C
ook G

roup
L
im

ited”. 217 G
enerally, the C

om
m

ission believed that “the substantial con-
centration in m

arket structure, the resulting increase in its already consid-
erable transparency, and the w

eakened ability of the sm
aller tour opera-

tors 218, and of potential entrants to com
pete...[w

ould]...m
ake it rational for

the three m
ajor players that w

ould rem
ain after the m

erger to avoid or
reduce com

petition betw
een them

, in particular by constraining overall
capacity”. 219 A

irtours itself argued that collective dom
inance “could be

thought of as a cartel, but w
ithout an explicit cartel agreem

ent, cartel m
eet-

ings etc.”. 220 H
ow

ever, citing the ‘G
encor’ case, the C

om
m

ission argued
that “active collusive conduct of any kind is not a prerequisite for collec-
tive dom

inance to occur. It is sufficient that adaptation to m
arket condi-

tions causes an anti-com
petitive m

arket outcom
e”. 221 In addition, it w

as
held that it is “not necessary...for the oligopolists alw

ays to behave as if
there w

ere one or m
ore explicit agreem

ents...betw
een them

. It is sufficient
that the m

erger m
akes it rational for the oligopolists, in adapting them

-
selves to m

arket conditions, to act - individually - in w
ays w

hich substan-
tially reduce com

petition betw
een them

”. 222 E
vidently, the C

om
m

ission

m
ade m

uch reference to the ‘G
encor’ case [1999], how

ever som
e com

-
m

entators have questioned the degree of com
parability. Specifically, in the

‘G
encor’ case, the m

erger w
ould have given tw

o com
panies control of the

entire m
arket for a sim

ple com
m

odity. B
y contrast, the A

irtours/First C
hoice

concentration w
ould have given three com

panies a position of ‘dom
inance’

on a m
arket for a “m

ore com
plex service”. 223 T

he decision has been ap-
pealed, and the case is thus likely to provide further w

elcom
e clarification.

C
o

n
clu

d
in

g
 R

em
arks

T
he study began w

ith an exam
ination of com

petition and the relevant
econom

ic theory in an attem
pt to better understand w

hy collective dom
i-

nance em
erged, and w

hen it m
ight be applied. W

ith regard to econom
ics

in general it w
as noted that disagreem

ents abound, and in the field of
oligopoly theory in particular, there w

ere found to be a variety of m
odels

rather than a single dom
inant one. A

s a notion, oligopoly covers a large
num

ber of potential situations, and is m
ore loosely defined than other m

ar-
ket concepts such as m

onopoly or perfect com
petition. N

onetheless,
oligopoly represents a large proportion of ‘real’ m

arkets. T
his is of obvious

im
portance in that the concept of ‘collective dom

inance’ can be broadly
identified w

ith oligopolies. T
he m

ain issue w
ith oligopoly w

as identified as
the ‘threat’ that oligopolists m

ay collude, creating in effect a form
 of quasi-

m
onopoly w

hich w
ould be inefficient. H

ow
ever, collusion is by no m

eans
im

plicit in the definition of oligopoly, though building on the idea of in-
terdependence a variety of theories w

ould suggest that oligopoly structure
is prone to collusion as each firm

’s actions have a direct effect on the other
firm

s.
It w

as also noted that oligopoly is in part defined w
ith reference to the

key m
odels of m

onopoly and perfect com
petition. T

hese m
odels are par-

ticularly im
portant since their relationship form

s the basis for a concern
w

ith increasing levels of concentration, according to m
ainstream

 com
peti-

tion theory. H
ence the ‘general rule’ that as m

arkets becom
e m

ore con-
centrated they tend to becom

e less efficient is derived. A
s w

as seen in later
chapters, concern w

ith levels of concentration has been an im
portant them

e
driving adaptation of E

C
 com

petition law
, and w

as also seen as key in
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explaining the em
ergence of the concept of collective dom

inance. T
he

classic ‘H
arvard-C

hicago’ debate w
as then exam

ined, highlighting the point
that increasing levels of concentration have also been argued as a sign of
efficiency, as ‘com

petitive’ firm
s com

pete aw
ay less ‘com

petitive’ ones.
D

uring the discussion, collusion theory w
as also review

ed, leading to the
related finding that w

hile som
e associate certain m

arket characteristics w
ith

an increased likelihood of collusion, there are no ‘m
agic num

bers’ or sim
-

ple ‘checklists’. Interaction, and hence behaviour is clearly the unknow
n

variable. 224

M
oving on from

 the theoretical discussion and exam
ination of policy,

the analysis then turned to collective dom
inance in practice, looking at the

concept under A
82 and under the ‘M

erger R
egulation’. A

s becam
e clear

there is a crucial difference in that collective dom
inance under A

82 is a
necessary, but not sufficient condition, since the m

ain focus is on the exist-
ence of ‘abuse’, w

hereas under the m
erger regulation it can itself constitute

a reason for blocking a concentration. In addition, from
 a technical legal

perspective, recognition of collective dom
inance under the m

erger regula-
tion, w

as seen to be m
ore problem

atic, due in particular to A
2 and recital

15. A
s the analysis show

ed, the availability of collective dom
inance extends

the scope of A
82 and, even m

ore so, of the m
erger regulation, since in this

case ‘abuse’ does not actually have to be show
n, m

erely its likelihood. A
s a

result, a greater num
ber of activities are potentially open to scrutiny, and

this at a tim
e w

hen ‘strategic alliances’ are w
idely prom

oted as an im
por-

tant strategic tool, especially w
here crossing borders is concerned.

A
s the earlier discussion indicated, concerns w

ith concentration and the
collusive behaviour that is suspected as a corollary, translate in practice into
an ‘anti-cartel’ policy of som

e form
. H

ow
ever, as w

as seen, there is no
single, all-em

bracing provision in E
C

 law
 tackling cartels, although it w

as
debated for som

e tim
e w

hether A
81(1) m

ight not be used for this purpose.
A

ccordingly, it w
as seen that the em

ergence of collective dom
inance under

A
82 cannot be seen in isolation, but m

ust be understood in the light of
A

81(1) and its application in this area. T
he crux of the m

atter w
as argued

to be the difficulty of approaching tacit collusion via A
81(1) and the con-

cept of ‘concerted practice’. A
lthough the distinction betw

een active and
tacit collusion is largely m

eaningless in econom
ic term

s, in E
C

 com
peti-

tion law
 it has now

 clearly em
erged that A

81(1) deals w
ith active collusion,

and A
82 w

ith tacit collusion. T
his w

as seen as a useful tool for enforcem
ent

purposes, since it side-steps the heavy burden of proof under A
81(1), w

hich

the ‘W
ood P

ulp’ [1993] ruling m
ade clear. N

onetheless, it is clear that
blurring tw

o provisions in this w
ay is a very serious m

atter. A
s one com

-
m

entator w
rote prior to the A

lsatel judgem
ent [1989], “extending [A

82] to
cover parallel behaviour w

ould underm
ine the system

 of com
petition rules

by rendering the concept of a concerted practice under [A
81(1)] virtually

redundant”. 225

A
 further issue, related to parallel behaviour, and w

hich also featured
prom

inently in the ‘W
ood P

ulp’ case concerns the approach taken tow
ards

‘rational’ firm
 behaviour. In this case, it w

as argued by the ‘experts’ that it
w

ould be econom
ically rational for the firm

s to behave as they did, thus
exhibiting parallel behaviour in pricing. R

ational action is therefore a valid
‘excuse’ under A

81(1), but as w
as seen, it is extrem

ely difficult to separate
this from

 anti-com
petitive intent. T

his issue has not been directly con-
fronted under A

82, but in so far as setting the sam
e prices as other firm

s
m

ay be rational behaviour, and yet m
ay be seen as abusive it is still concep-

tually problem
atic. N

onetheless, case law
 has consistently m

ade clear that
‘dom

inant’ firm
s have a form

 of ‘special responsibility’ in their conduct
under A

82. U
nder the m

erger regulation on the other hand, the collective
dom

inance can be used, as it w
as in the ‘G

encor/L
onrho’ decision, upheld

by the C
FI, to block a concentration because it w

as predicted that it w
ould

create a structure in w
hich rational action w

as anticom
petitive. In this re-

spect, there appears to be no line draw
n betw

een tacit collusion and ra-
tional action, as the C

om
m

ission seem
ed to hold in the m

ore recent ‘A
irtours’

decision, “active collusive conduct of any kind is not a prerequisite for
collective dom

inance to occur. It is sufficient that adaptation to m
arket

conditions causes an anti-com
petitive m

arket outcom
e”. 226

O
verall, perhaps the m

ost striking discovery of this piece has been the
lack of any clear pattern. C

orrespondingly, there appears to be disturbingly
little that can be said to advise firm

s on how
 to avoid being ‘caught’ by

collective dom
inance. R

eflecting these findings, a prom
inent advisor has

also characterised it as “an area very difficult for advisers to give clear ad-
vice on”. 227 C

learly under A
82, it is ‘abuse’ that is the target rather than

collective dom
inance itself. N

onetheless, collective dom
inance under A

82
appears to be m

ore about catching w
hat w

ould traditionally be term
ed

cartels, that slip through the net of A
81(1). 228 H

ow
ever, advising firm

s to
avoid cartels is not spectacularly illum

inating.
R

egarding m
ergers, the C

om
m

ission has pointed to a num
ber of ‘m

ar-
ket characteristics’ w

hich are seen to “m
ake the m

arket conducive to
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oligopolistic dom
inance”. 229 In their m

ost recent m
ention, they w

ere listed
as “product hom

ogeneity, low
 dem

and grow
th, low

 price sensitivity of
dem

and, sim
ilar cost structures of the m

ain suppliers, high m
arket transpar-

ency, extensive com
m

ercial links betw
een the m

ajor suppliers, substantial
entry barriers and insignificant buyer pow

er (consum
ers)”. 230 W

here it is
considered that a m

erger w
ould reinforce som

e of these characteristics,
collective dom

inance m
ay be found, though the details of the analysis w

ill
vary in each case and it is therefore difficult to be m

ore precise. T
he m

ost
recent clarification by the C

ourt indicates that the m
arket structures w

hich
are seen to “encourage oligopolistic conduct m

ost” are those “in w
hich

tw
o, three or four suppliers each hold approxim

ately the sam
e m

arket share,
for exam

ple tw
o suppliers each holding 40%

 of the m
arket, three suppliers

each holding betw
een 25%

 and 30%
 of the m

arket, or four suppliers each
holding approxim

ately 25%
 of the m

arket”. 231

O
verall, the issues raised by collective dom

inance bear m
ore generally

on the topical question of role of econom
ic analysis in E

C
 com

petition
law

. From
 the exam

ination above, it can be said that such analysis is im
-

proving, although there rem
ains som

e w
ay to go, and it appears that the

‘checklists’ have yet to be fully abandoned. W
hile issues such as ‘structural

links’ have now
 been ‘solved’ by recent case law

, the use of collusion theory
show

s room
 for im

provem
ent. In the ‘G

encor’ case [1999] for exam
ple,

the C
FI em

phasised that the m
arket w

ould increase in concentration, m
ak-

ing collusion m
ore feasible to initiate, but did not look at how

 easy it
w

ould have been to sustain. 232 A
s touched on previously, a fundam

ental
problem

 m
ay lie in the interaction of econom

ic and legal analysis. For if
the full com

plexity of the form
er is fully accepted, a lack of legal certainty

is likely to result. T
his is not a desirable situation, how

ever a m
ore explicit

theoretical grounding w
ould be valuable, and in this regard som

e form
 of

notice w
ould be w

elcom
ed. Indeed, after the analysis above, it is perhaps

not surprising that M
r M

onti has recognised “the need to spell out in m
ore

detail his thinking in this area”. 233 W
hat is m

ore, although further case law
should also continue to im

prove our understanding of collective dom
i-

nance, it is likely to rem
ain one of the m

ost “m
ost significant innovation[s]

in antitrust for m
any years”. 234
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