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[Abstract:

Europeans have long taken a relaxed approach to due process requirements. Mere formalities should not prevent an efficient implementation of competition law, but rather be practical and foreseeable. With the Lisbon Treaty things are changing. A fair process and equality of arms based on fundamental human rights stipulations require that procedural safeguards are ensured. Recent case law development confirms that these matters are given higher priority. Changes in the institutional organization are also called for.]
It is almost 50 years since Regulation 17/62 implementing European competition law entered into force giving substance to two Treaty provisions with, at the time, fairly unknown meaning. The Regulation provided the Commission with an instrument to control industry practices and prosecute and sanction infringements of Articles 101 and 102 TFEU. It also provided means for the courts to rule upon the legality of these actions. 
These 50 years of regulatory activities, tightened control and increased sanctions initially utilised a formalistic approach, gradually turning to a focus on economic effects paralleling U.S. antitrust law’s evolution from a reliance on “per se prohibitions” to a “rule of reason approach”. This “modernization” was given statutory recognition when Regulation 1 replaced Regulation 17 in 2003. With the new regulation the Commission’s powers were strengthened at the same time as enforcement powers granted to national authorities were cautiously decentralized. 

Increased powers require checks and balances and Regulation 1/2003’s preamble stipulates: 
(37) This Regulation respects the fundamental rights and observes the principles recognised in particular by the Charter of Fundamental Rights of the European Union. Accordingly, this Regulation should be interpreted and applied with respect to those rights and principles.

The Lisbon Treaty’s (“Lisbon Treaty”) entry into force introduced an additional element into the future handling of European competition law. The fact that the legislators moved the principles in former Article 3 TEC to an obscure protocol does not appear to change the force of its implementation. Of greater importance is that the Charter of Fundamental Rights of the European Union (the “Charter”) became binding. 
These references to human rights impose new requirements on all parties. This contribution’s purpose is to investigate if a balance has been achieved between the need for the efficient enforcement of competition rules and procedural safeguards in the process. The focus is on activities over the last two years.
1. Due Process Requirements 
1.1. Treaty of Lisbon – a new deal for human rights

In the Treaty of the European Union the signatory states confirm “their attachment to the principles of liberty, democracy and respect for human rights and fundamental freedoms and of the rule of law.” Further provisions reconfirm this statement. Accordingly, Article 2 TEU establishes that “The Union is founded on the values of respect for human dignity, freedom, democracy, equality, the rule of law and respect for human rights….” Article 6 “recognises the rights, freedoms and principles set out in the Charter of Fundamental Rights of the European Union… (the ‘Charter’), which shall have the same legal value as the Treaties.” Article 6 also provides that the Union shall accede to the European Convention for the Protection of Human Rights and Fundamental Freedoms (the “ECHR”). Importantly, before such accession occurs, Article 6 adds that “Fundamental rights, as guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms and as they result from the constitutional traditions common to the Member States, shall constitute general principles of the Union's law.”

The Charter presently has legally binding force and also contains several fundamental rights guaranteed by the ECHR or resulting from common constitutional traditions. Of interest for competition proceedings is that the Charter ensures non-discrimination, good administration, access to documents, an effective remedy, a fair trial, presumption of innocence, rights of defence, principles of legality and proportionality of in addressing offences and penalties as well as the right not to be tried or punished twice for the same criminal offence. Any limitation on the exercise of the rights and freedoms recognised by the Charter must be provided for by law and respect the essence of these rights and freedoms. Limitations must also be necessary and genuinely meet objectives of general interest.
 

Article 52 of the Charter makes an important connection to the ECHR by stipulating that

(3). In so far as this Charter contains rights which correspond to rights guaranteed by the Convention for the Protection of Human Rights and Fundamental Freedoms, the meaning and scope of those rights shall be the same as those laid down by the said Convention. This provision shall not prevent Union law providing more extensive protection. 

(4). In so far as this Charter recognises fundamental rights as they result from the constitutional traditions common to the Member States, those rights shall be interpreted in harmony with those traditions.

1.2. Competition proceeding safeguards

The Competition provisions in Article 101 and 102 TFEU do not contain procedural safeguards. Regulation 1/2003, which implements Articles 101 and 102 TFEU, is primarily aimed at creating expedient procedures for the Commission to investigate, prosecute and make decisions regarding competition infringements. Far-reaching investigation powers, collaboration with national competition authorities and stiff remedies underscore the Commission’s powers. 

However, the Regulation also refers to procedural safeguards. The preamble establishes respect for fundamental rights and observes the principles recognised in particular by the Charter. Undertakings cannot be forced to incriminate themselves; they have a right to be heard; are granted the rights of defence, and rights of access to the file. All decisions by the Commission are subject to judicial review by the Court which has unlimited jurisdiction in respect of decisions where the Commission imposes fines or periodic penalty payments.

The operative parts of Regulation 1/2003 add further fuel by requiring that decisions specify the legal basis for inspections and if inspections are made in e.g. the homes of company officials, a national court must provide the green light. Fines should be fixed with regard to the gravity and the duration of the infringement. The Regulation clarifies that such decisions shall not be of a criminal law nature. 

Commission Decisions must be based on objections upon which the infringer has been able to comment. Article 27.2 adds a requirement that the rights of defence shall be fully respected in the proceedings. Parties shall have access to the Commission's file, subject to the protection of business secrets and Commission confidential information and internal documents.
 

1.3. A limited review by the Courts
In line with the Charter’s call for effective remedies, Article 31 of Regulation 1/2003 clarifies that the Court of Justice (“CJEU”) has unlimited jurisdiction to review decisions whereby the Commission has fixed a fine or periodic penalty payment. It may cancel, reduce or increase the fine or periodic penalty payment imposed.

Whether this is to be understood as an unlimited or restrained review
 is debated.
 Regulation 1/2003 could be interpreted either way. It is rather the general Treaty provisions, which provide limitations. Article 263 TFEU stipulates that EU Courts shall review the legality of binding legislative acts intended to produce legal effects. For that purpose they have jurisdiction on grounds of lack of competence, infringement of an essential procedural requirement, infringement of the Treaties or of any rule of law relating to their application, or misuse of powers. The reference to “review the legality” only seems to support a limited review. In addition, Article 261 TFEU provides that regulations adopted jointly by the European Parliament and the Council, and by the Council, pursuant to the provisions of the Treaties, may give the CJEU unlimited jurisdiction with regard to the penalties provided for in such regulations. The latter provision infers that a full review is with respect to penalties only.
 

The explanation for this restricted review has been that of an “institutional balance.”
 Whether such a balance was intended by the original drafters and, if it is in line with fundamental requirements, such as effective remedies, is doubtful. EU Courts appear to have found a middle ground by reviewing matters as to substance, but leaving the Commission “a margin of discretion” in complex matters. This margin of discretion is applied irrespective of whether the law mandates a full or a restrained review. In spite of the fact that the Treaty supports a full review by the EU Courts of fining decisions, reality is that discretion is required.
 Fines should never result from an automatic and predictable calculation. On the other hand, there is no strong reason to limit the review of substantive issues. But the Treaty has it worded the other way around. 
2. Mere procedure or fundamental matters of a constitutional character?

Efficiency considerations appear as an important driving force in Regulation 1/2003 and procedural safeguards are only accepted to the extent that they do not create serious obstacles to Commission enforcement activities. Europeans have always had an ambivalent approach to procedural safeguards. Where the Americans consider due process to be of Constitutional significance,
 civil law lawyers have a tendency to regard these matters as mere formalities, which are required in order to arrive at an expedient procedure.
 Rules must, under the European perspective, be efficient, clear and foreseeable. Service of process is one example. In Continental Can, the Commission sent its statement of objection by registered mail to the US party, which returned it unopened. Little did formalities matter according to the Court. The recipient was aware of the content of the letter and that was all that was required. 
 A US court would have taken a different position.

This dichotomy between a formalistic approach to procedural issues, which are themselves ends for other goals, or a constitutional safeguard to secure individual freedoms as promoted by the Americans, lies behind the discussion in Europe. The different views partly explain the opposed positions in the current debate. The binding force of the Charter and future adherence to ECHR are providing reasons for reconsiderations.

2.1. A vivid academic debate between competition officials and legal practitioners
Over the last two years Wouter Wils,
 hearing officer at the Commission and Ian Forrester
 OC and frequent legal counsel in competition matters, have both been active participants in the discussion providing interesting and thoughtful, but opposing, views on competition law and due process. Their views are, from my perspective, representative of others’ comments in this vivid debate. The former president of the General Court (“GC”), Bo Vesterdorf, adds a perspective advocating some form of middle ground.

Wils, even if expressing a personal view, appears as a solid representative of the Commission. He meticulously penetrates the procedure before the Commission and the Courts and compares it with the requirements of the ECHR and the Charter, showing that the procedure as envisioned by the Treaty and its implementing secondary legislation satisfy fundamental requirements. In spite of the wording in Regulation 1/2003, that the competition procedure is administrative and not criminal in nature, he supports the reality under the ECHR that the remedies have a criminal nature. But, with reference to the ECtHR judgement in Jussila v. Finland,
 Wils draws the conclusion that a distinction can be made between hard-core criminal law and other lesser infringements like tax fraud and competition law. The latter permit a more lenient attitude to due process requirements.

Forrester, on the other hand, takes the view that these proceedings in front of the Commission, which are clearly criminal in nature, are not up to standards. The fact that the Commission acts as investigator, prosecutor and decision maker inevitable leads to biases and flawed results. The checks and balances introduced in the system are not sufficient to provide a fair hearing for the accused. The hearing officer is powerless and the Advisory Committee has never objected to a proposed decision and does not provide a balance to the far reaching Commission powers. 

The two of them also disagree as to the appeals procedure. Wils believes that EU Courts are acting within their mandate under the Treaty and it is only proper that it leaves certain complex issues to the Commission’s discretion. Forrester, for his part, is utterly unhappy with the situation. He is of the view that there should be no matter too complex for a court to review it. In case of need, the courts should bring in neutral experts. 

While Wils believes that the sanctions imposed are well grounded in the limitations set by Regulation 1/2003, the Commission guidance on setting fines
 and the leniency notice
, Forrester believes that they are arbitrary, out of proportion and counterproductive. He underscores the need for specific review of theses remedies.

Bo Vesterdorf emphasises that the Courts are bound by Treaty provisions, which only mandate a limited review of legality as to questions of substance and a full review of sanctions imposed. Antitrust, as expressed in Articles 101 and 102 TFEU is backwards looking and repressive. Competition law, as contained in the merger control regulations, is forward looking and preventive. The problem with the former is that violations are severely sanctioned and therefore require a fair process and equality of arms. Forward looking merger control is problematic as it requires a rapidity of decision making, which is difficult to satisfy under the present system. The complexities of antitrust cases are such that he promotes establishing a separate court to deal with competition matters to secure the requisite expertise and speed
. 

2.2. Administrative or criminal law?
Much turns on the categorization of competition law. Should Articles 101 and 102 be regarded as expressions of administrative or criminal law, or is correct to find a middle ground in the “criminal light” proposal made by Wils based on the distinction in Jussila v. Finland?
 

The Courts have never expressly confirmed that competition fines are criminal. With reference to the ECHR and the Charter, the GC in Fuji came close by referring to ”the nature of the infringements in question and the nature and degree of severity of the ensuing penalties”, when establishing that the principle of the presumption of innocence applies to the competition process, which may result in the imposition of fines or periodic penalty payments.
 In other instances the GC seems to hold fast to the idea of administrative law. One such issue concerns the point in time when a suspected party is entitled to know of the agency’s suspicion and can organize its defence. The Court held in Amann & Söhne that 

In the context of an administrative procedure in a competition matter, it is the notification of the statement of objections, on the one hand, and the access to the file enabling the addressee of the statement of objections to peruse the evidence in the Commission’s file, on the other, that ensure the rights of the defence and the right of the undertaking concerned to a fair legal process… If the abovementioned rights were extended to the period preceding the notification of the statement of objections, the effectiveness of the Commission’s investigation would be undermined… 

The Commission can, under Article 11 of Regulation 17/1962 compel undertakings to provide all necessary information even if it is used to establish the existence of anti-competitive conduct without running afoul of either Article 6(1) and (2) of the ECHR, or the case-law of the ECtHR. Undertakings cannot claim that their right not to incriminate themselves has been infringed where they voluntarily reply to such a request.

The fact that the EU Courts have abstained from expressly stating that competition remedies are criminal in nature appears somewhat outdated. When dealing with insider trading, the CJEU, with Pernilla Lindh as Judge Rapporteur, had no problem in referring to the Engels criteria
 to state that “in the light of the nature of the infringements at issue and the degree of severity of the sanctions which may be imposed, such sanctions may, for the purposes of the application of the ECHR, be qualified as criminal sanctions.”
 The sanctions concerned some ten thousands of Eur. The question is then why it is difficult for the Courts to make the same statements with respect to the competition remedies, where the companies get “slammed” with sanctions now in the hundred millions? The fact that the Lisbon Treaty has come into force must be of considerable importance also in the competition process.
 Over the last two years, the advocate generals have paid much attention to procedural requirements in competition matters.
 AG Sharpstone
 has “little difficulty in concluding that the procedure whereby a fine is imposed for breach of the prohibition on price-fixing and market-sharing agreements in Article 81(1) EC falls under the ‘criminal head’ of Article 6 ECHR.” The time is mature also for the Courts and it not satisfactory to apply different standards during different parts of the procedure. 
2.3. Criminal or criminal light?

Could it be argued that different safeguards apply in competition law compared to other criminal procedures? The concept of criminal light as argued by Wils is finding its way into the discussion. AG Kokott, also referring to Jussila v. Finland, suggests that the ECtHR does not appear to regard competition law as a traditional category of criminal law. Outside of the ‘hard core’ of criminal law, the ECtHR assumes that the criminal-law guarantees provided for in ECHR Article 6(1) do not necessarily apply with their full stringency. 

Whether Jussila v. Finland actually permits such a far reaching interpretation can be doubted. The case concerns tax surcharges and the ECtHR referred to three criteria to find that an issue may be classified as criminal in situations where: (i) the classification of the “offence” is “criminal” according to the domestic legal system; (ii) the very nature of the offence; and (iii) the degree of severity of the penalty that the person concerned risks incurring.
 
Tax surcharges were held to qualify under the criteria. The amount at stake in Jussila v. Finland was only some 300 EUR, but that did not prevent the ECtHR from finding the fine classified as criminal. In other cases involving larger amounts there was no doubt about the classification.
 

Further, the Finish administrative court had allowed the parties and their experts to provide written statements regarding all aspects of the case. The Court “would not exclude that in the criminal sphere the nature of the issues to be dealt with before the tribunal or court may not require an oral hearing.”
 According to the Court it was self-evident that there some criminal cases do not carry any significant degree of stigma. There are clearly “criminal charges” of differing weight. Tax surcharges differ from the hard core of criminal law; consequently, the criminal-head guarantees will not necessarily apply with their full stringency.
 The Court also noted the minor sum of money at stake.
 For this reason and referring to the written submissions, the Court found that the requirements of fairness were complied with and did not, in the particular circumstances of this case, necessitate an oral hearing. It should be emphasised that the ECtHR was divided and the dissenters were not willing to make special provisions for cases even with a lower economic value. 
Does Jussila v. Finland really provide support for categorizing European competition law as being in a “criminal light”? The fact that competition law infringements satisfy fraud requirements under national criminal law; that abuses have been criminalized in certain Member States; and that the stiff penalties provide a substantial degree of stigma, suggest that competition law procedure provides every indicia for hard core criminal law intervention. Therefore procedural requirements under the ECHR and the Charter ought to apply in full
.

3. Human rights in EU Courts
Over the last 18 months the GC and the CJEU have rendered some eighty competition judgements out of which at least ten appear relevant to this discussion on human rights. They deal with procedure before the Commission, the right to be heard, access to files, the burden of proof, examination of witnesses, the presumption of innocence, the privilege against self-incrimination, and legal certainty. Generally the cases are confirmations of prior case law and only to a limited extent do they indicate another direction.

Little light is cast on the characterization of competition procedure as an administrative or criminal procedure.
 All actors seem to agree that high penalties require additional procedural safeguards, even if the courts are reluctant to admit that the procedure is criminal and even expressly make statements to the contrary.

3.1. Procedure before the Commission

Under Article 6.1 ECHR “… everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law.” 

It has been questioned whether the procedure before the Commission is reliable and if the Commission with its many tasks can be regarded as an independent and impartial tribunal. This challenge was not up for discussion during this period, but auxiliary institutions, such as the Hearing Officer,
 the Advisory Committee
 and the College of Commissioners,
 were under scrutiny to determine if they could provide sufficient balance to a potentially biased DG Comp. 

3.2. A fair trial

The Commission must prove infringements of Article 101(1) TFEU and adduce evidence capable of demonstrating to the requisite legal standard, the existence of the circumstances constituting an infringement.
 Doubts must operate to the advantage of the undertaking.
 General questions regarding legal professional privilege,
 res judicata,
 the right to be heard
 and denial of effective defence due to extreme time delays
 were reviewed during the two year period basically reaffirming prior case law. The CJEU also took a firm stance against repeat infringements.

Access to the file
 

Access to the file has two dimensions. On the one hand, access to files during an ongoing proceeding may be restricted in accordance with Regulation 1049/2001 regarding public access to institutional documents.
 The regulation requires openness to strengthen the principles of democracy and respect for fundamental rights as laid down in Article 6 TEU and the Charter. Public access to documents should be secured, subject to the protection of internal deliberations necessary to safeguard institutional ability to carry out their tasks. Institutions shall i.e. refuse access to a document where disclosure would undermine the protection of court proceedings and legal advice and the purpose of inspections, investigations and audits unless disclosure is required by an overriding public interest. 

On the other hand, in matters where the file has been closed, access to files should be more permissive. If a document is partially protected, the remaining parts shall be released.

In competition matters, a request for access to the file is normally made in ongoing matters and restrictions may apply. In FMC Foret
 the GC, in line with Article 27(2) of Regulation 1/2003, reaffirmed that parties are entitled to access to the Commission’s file, subject to the protection of business secrets. The Commission must provide an opportunity to examine all of the documents, both incriminating and exculpatory, in the investigation file that may be relevant for its defence. The right of defence is infringed only if the Commission relied on the document to support its objection. The undertaking that has been denied access must show that the result would have been different if the document was disallowed as evidence. However, if an exculpatory document has not been communicated, the undertaking must only establish that its non-disclosure was able to influence the proceedings to its disadvantage.

In Airtours the matter was closed in 2002 with the judgement of the GC.
 MyTravel intended to claim damages from the Commission for its refusal to approve the merger and requested access to several documents in the possession of the Commission, including a report discussing the potential to appeal, the report of the Hearing officer and documentation supplied to the Advisory Committee. The GC denied access referring to lack of public interest and the fact that access would hamper the Commission’s institutional efficiency.
 The CJEU annulled the Commission decisions denying access and referred the matter back for the GC to consider the requests for disclosure.
 Openness was the norm and limitations should be interpreted restrictively and be well motivated. 

In order to respect the rights of the defence, the file compiled by the Commission must include all the relevant documents obtained during the investigation. If an exculpatory document is not communicated, the appellant must only establish that its non-disclosure was able to influence, to its disadvantage, the course of the proceedings and the content of the Commission’s decision.
 It is not for the Commission alone to determine the documents that might be of use to the defence.
 The legality of the decision is, however, only called into question if it might have influenced the proceedings and the contested decision to the disadvantage of the applicant.

Presumption of innocence

The presumption of innocence, as prescribed in Article 6(2) ECHR, constitutes a general principle, which applies in competition proceedings
 and requires precise and consistent evidence to prove an infringement.

Under ordinary rules the burden of proof of the existence of circumstances constituting an infringement of Article 102 TFEU is borne by the Commission, which must adduce evidence capable of demonstrating the existence of the circumstances constituting an infringement.
 Doubts must benefit the accused undertaking. 
In E.ON Energie
 the CJEU, referring to the type of infringement and the penalty imposed, confirmed that the presumption of innocence as contained in Article 6.2 in the ECHR forms an integral part of European law as recognized by TEU and the Charter. The question was if E.On had broken a Commission seal during an investigation, or if it was rather the seal was defective. The Court found that the Commission had proven that the seal had been broken and the burden was then on the company to prove the alternative to such an extent that the Commission’s evidence was called into question.
 
Did the Commission really prove its case beyond a reasonable doubt and how high was the requirement on E.ON to rebut? A serious problem in competition cases appears to be that EU law does not characterize the standard of proof applicable and the Courts are shying away from giving clear guidance and entangle themselves in very complex formula.
 

Examination of witnesses

Under Article 6(3)(d) ECHR everyone charged with a criminal offence has the right “to examine or have examined witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses against him.” 
In FMC Foret the GC held that: 

even though the Commission is not a tribunal within the meaning of that article, and even though the fines imposed by the Commission are not of a criminal law nature, the Commission must nevertheless observe the general principles of European Union law during the administrative procedure.

However, the right to hear witnesses does not extend to competition procedure as the Commission “has a reasonable margin of discretion to decide how expedient it may be to hear persons whose evidence may be relevant to the investigation.”
 The Commission is not required to hear witnesses put forward by the parties, where it considers that the investigation has been sufficient. 

The privilege against self-incrimination

Article 6.3 ECHR provides that “Everyone charged with a criminal offence shall be presumed innocent until proved guilty according to law.” In Amann & Söhne the court held that even if the Commission has the power to request information it cannot compel an undertaking to provide a self-incriminating answer.
 The Commission is entitled to request any information, even if the information may be used to establish the existence of anti-competitive conduct. This power, does not, according to the GC, fall foul of either Article 6(1) and (2) of the ECHR or the case-law of the ECtHR. 

An obligation to answer purely factual questions put by the Commission and to comply with its request for the production of documents cannot constitute a breach of the principle of respect for the rights of the defence or impair the right to fair legal process equivalent to that guaranteed by Article 6 ECHR. Nothing prevents the addressee from showing, later during the administrative procedure or in an appeal proceeding that the facts set out in its replies have a different meaning from that ascribed to them by the Commission. Undertakings cannot claim that their right not to incriminate themselves has been infringed where they voluntarily replied to such a request.

The imposition of penalties

Article 7(1) ECHR establishes that:

No one shall be held guilty of any criminal offence on account of any act or omission which did not constitute a criminal offence under national or international law at the time when it was committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time the criminal offence was committed. 
According to the GC penalties must also have a proper legal basis under the principle of legal certainty, which forms part of the constitutional traditions common to the Member States.
 Accordingly, Article 7 ECHR must be observed with regard both to penal provisions and to specific instruments imposing administrative penalties or permitting their imposition. 

The requirement is satisfied where the individual can know from the wording of the relevant provision, perhaps as interpreted by a court, what acts and omissions will make him criminally liable.
 It is not necessary according to the ECtHR that the wording of the provisions be so precise that consequences, which may flow from an infringement of those provisions, are foreseeable with absolute certainty. The existence of vague terms does not necessarily entail an infringement of the provision. The fact that a law confers discretion is not in itself inconsistent with the requirements of foreseeability. To protect the individual against arbitrary interference, the scope of discretion and the manner of its exercise must be indicated with sufficient clarity.
 In that connection, apart from the text of the law itself, the ECtHR will take account of whether the indeterminate concepts used have been defined by consistent and published case-law.

In Amann & Söhne
 the GC emphasised that under Article 23(2) of Regulation 1/2003 the Commission does not have unlimited discretion in finding that the rules on competition have been infringed or in setting fines. Decisions are amenable to full review by the European judiciary. Where such a finding involves complex economic or technical appraisals, the case-law recognises that the Commission has a certain degree of discretion; however such discretion is never unlimited and does not mean that the Court must refrain from reviewing the Commission’s interpretation of economic or technical data. The EU judiciary must establish that the evidence is factually accurate, reliable and consistent, determine that it contains all the relevant data, and that it substantiates the conclusions.
3.3. Recent appeals and actions
During the period from January through July 2011 thirty actions and appeals relating to competition matters were filed with EU Courts. Out of these, more than 30% argue that the procedure has been flawed either in Commission decision making or in the appellate process before the GC. Parties argue that they are prejudiced due to the fact that decisions have been taken by an administrative body and not an independent and impartial tribunal.
 Parties also complain that they are unfairly prejudiced by the fact that the Commission holds both investigative and decision making powers,
 and that the body of Commissionaires has not reviewed the process or even been present during the procedure before rendering the decision.
 

According to several complaints, administrative procedures before the Commission fail to meet standards of administrative fairness as provided under Article 6(1) ECHR. Nor are the requirements of due process satisfied within the meaning of article 41, 47, 48, 49, and 50 of the Charter. In addition, Article 296 TFEU and other general principles of EU law are not respected in the process. They argue that the process is not fair and ignores fundamental principles of equal treatment,
 procedural requirements
, good administration and the rights of the defence.
 They also complain that Commission procedures do not satisfy principles of non-discrimination, proportionality, equal treatment
 and equality of arms.
 

The fact that parties invoke procedural irregularities is certainly not a new phenomenon, but has rather been asserted in competition cases throughout the years. However, the direct and indirect references to fundamental principles and especially the Charter and the ECHR confirm a trend that has been found in recent legal writing. The arguments made in the several Air Cargo appeal cases appear well coordinated and their strength remains to be tested in the pending appeals. It is, however, quite evident that the European Courts will have to wrestle with these matters for the foreseeable future and the number of complaints signals that more consideration of them are required.

Conclusions

The overview indicates that human rights issues have been prevalent in competition law proceedings over the last decade and that the trend was reinforced by the entry into force of the Treaty of Lisbon. Considering the frequent references in the text, the fact that the Charter has become binding and that the relation with the ECHR is strengthening, this should come as no surprise. A multitude of books and law review articles deal with not only the detailed due diligence requirements, but also suggest that there may be a more fundamental deficit in the EU system.

The trend is also reaching the EU Courts. Case law is confirming older cases that the process must be fair in the sense that procedural guarantees operate to give the parties assurance that the process is not arbitrary. What is clear is that the Court is now paying more attention to the provisions contained in the Charter and ECHR as interpreted by the ECtHR. Still, the examinations are done with reservations. 

The overriding interest of the Commission is support of an efficient competition process and the courts seem to respect this position – perhaps as a division of responsibilities where surveillance obligations are with the Commission with the courts only reviewing the legality of Commissions actions. That position finds certain support in the wording of the Treaty, yet on the other hand, the courts also often review substantive issues where they allow a margin of discretion to the Commission in what they sometimes refer to as complex issues. When the court will or will not apply this discretion appears somewhat arbitrary.

An equally disquieting point is that the Courts appear unclear on how to categorise the competition process. Is it purely administrative or is it criminal. There is no doubt that fundamental provisions can be relied on to provide reasonable safeguards for accused parties, but it is, at the same time, clear that these safeguards must not impair efficiency. To protect competition is to protect a fundamental EU concept and the fact that after Lisbon Treaty it may be less fundamental has not effected the evaluation. The “criminal light” solution advanced by Wils appears to be a handy solution, where the human rights requirements will be respected – but not in full. Whether there actually is support for such an intermediary position in the interpretation made by the ECtHR can be disputed. Whether it is in line with the requirements of the Lisbon Treaty is also doubtful. It might be useful to recognize the criminal force of antitrust provisions by considering instituting personal sanctions of a criminal nature. Fines do not seem to prevent the re-occurrence of antitrust infringement however high. The consumer interest in seeing companies sentenced to fines of 100 millions of EUR is unclear. First the customer suffers from the infringement and then suffers from the company trying to allocate the cost of the fine a second time.

It is clear from all the actions and appeals presently pending that the issue will not go away, but will be on the courts’ agenda’s for the foreseeable future. The future entails more than just securing absolute procedural safeguards. The question is whether or not the entire process is fair. It is quite obvious that many lawyers involved in the process, and not only Ian Forrester, are far from happy with things as they are. Equal arms are missing and the checks and balances are insufficient. 
A radical solution would be to deprive the Commission of any decision making power and require that infringements be dealt with by an impartial tribunal. Even if it works in the US and several Member States that would be perhaps a too radical change to propose for the EU. At a minimum, the procedure in the Commission should be improved. The Hearing Officer and the Advisory Committee are not providing the impartial checks and balances required for a fair process. An alternative might be to seek inspiration from the way the procedure is construed at OHIM. Simply, transform the Advisory Committee from a forum for discussion between representatives from the national competition offices (they meet anyway in the network) to an internal appeals instance that will review contested decisions. Such a measure, combined with a GC which is turning every stone and not shying away from more complex issues would create the type of procedure that would satisfy the requirements of the Lisbon Treaty.
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� CJEU, Case 6/72, Europemballage Corp. & Continental Can Co. Inc. v. Commission, 21 February 1973, [1973] ECR 215. Continental Can appealed the decision to the Court based on irregularities in procedure and on misuse of powers. Continental Can suggested that simple communication between the Commission and a foreign company was not a sufficient way of serving the company. Ordinary diplomatic channels should have been used. The Court did not agree. A decision is properly notified under Union law "if it reaches the addressee and puts the latter in a position to take cognisance of it." The company could not make use of its own refusal. 
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� In ICI, fn. � NOTEREF _Ref299178591 \h � \* MERGEFORMAT ��33�, paragraph 197, the Court also established that a judgment’s status as res judicata is such as to bar admissibility of an action if the proceedings disposed of by the judgment in question were between the same parties, had the same purpose and the same legal basis, but the principle extends only to matters of fact and law actually or necessarily settled by the judicial decision in question.


� In Case T�110/07, Siemens fn. � NOTEREF _Ref299452146 \h � \* MERGEFORMAT �37�, the GC confirmed that under Article 6(2) EU the Union is to respect fundamental rights, as guaranteed by the ECHR and as they result from the constitutional traditions common to the Member States, as general principles of Community law. However, these rules do not require that undertakings be given the opportunity to question, during administrative procedures, witnesses heard by the Commission.
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� See, Action brought on 25 January 2011 in Case T-62/11, Air France - KLM v Commission, OJ 2011 C 95/8 alleging infringement of the right to an independent and impartial tribunal resulting from the adoption of the contested decision by an authority which holds simultaneously powers of investigation and sanction, in breach of Article 47(2) of the Charter and Article 6(1) of the ECHR. Cf. Action brought on 25 January 2011 in Case T-43/11, Singapore Airlines and Singapore Airlines Cargo PTE v Commission, OJ 2011 C 89/21 alleging that the decision breaches essential procedural requirements, including the right to an independent and impartial tribunal. 


� See, Action brought on 25 January 2011, Case T-56/11, SAS Cargo Group and Others v Commission, OJ 2011 C 89/23where I. Forrester, on behalf of his clients alleged a selective and arbitrary prosecution of the applicants raising serious issues under the ECHR and the Charter including the applicants' rights to an independent and impartial tribunal rather than an administrative authority which holds simultaneously powers of investigation and sanction.


� See Action brought on 24 January 2011 in Case T-40/11, Lan Airlines and Lan Cargo v Commission, OJ 2011 C 80/27. According to the sixth plea the Commission breached the applicants' right to a fair trial and, as a result, breached Article 47 of the Charter and Article 6 of the ECHR, by denying the applicant the opportunity cross-examine witnesses; fine imposed following an oral hearing that was not public and which the decision-maker did not attend; and the contested decision was adopted by an administrative body, and no judicial body has full jurisdiction to review all aspects of it. Cf Action in Case T-94/11, AU Optronics v Commission, OJ 2011 C 120/4.


� Interestingly, Case C-14/11 P, OJ 2011 C 80/22, removed from register on 14 June 2011 was an appeal brought on 11 January 2011 by European Commission against the judgment of the General Court (Fourth Chamber) delivered on 27 October 2010 in Case T-24/05: Alliance One International, Inc. v European Commission. The Commission argued that the contested judgment should be set aside because the GC breached the Commission's rights to an adversarial procedure and misinterpreted the duty to state reasons. 


� See, Action brought on 24 January 2011 in Case T-67/11, Martinair Holland v Commission, OJ 2011 C 95/9. The applicant submits that the Commission decision breaches the right to good administration; the right to an effective remedy and to a fair trial and the presumption of innocence and rights of defence pursuant to Articles 41, 47, and 48 of the Charter of Fundamental Rights of the European Union. Cf.  simultaneous action in Case T-39/11, Cargolux Airlines v Commission, OJ 2011 C 80/26.


� See, Action brought on 23 January 2011in Case T-28/11, Koninklijke Luchtvaart Maatschappij v Commission, OJ 2011 C 72/30 implying that the Commission failed to respect the right to be heard, the right to a fair trial and the presumption of innocence under article 41 (2) (a), 47 and 48 of the Charter by omitting to hear the addressees on the various changes to the scope of the case and the number of addressees. 


� See Action brought on 24 January 2011 in Case T-40/11, Lan Airlines and Lan Cargo v Commission. 


� See Action brought on 25 January 2011 in Case T-62/11, Air France - KLM v Commission. 





�


John Temple Lang appealed a Commission decision not to disclose its internal procedure, which lead to a protracted Court procedure. The matter was settled by the Commission agreeing to publish a Best practica document. 


EU-kommissionen publicerar Best Practice för konkurrensutredningar  





Den 17 oktober publicerade EU-kommissionen en ”best practice” för utredningar av karteller och missbruk av dominerande ställning (artiklarna 101 och 102). Enligt dessa riktlinjer ska kommissionen ge parterna mer information om kommande böter i sitt meddelande om anmärkningar (”statement of objections”), i högre utsträckning hålla möten med parterna och ge bättre tillgång till viktiga dokument i akten. Vidare ger ”best practice” nya befogenheter till ” Hearing Officer”, som är ett organ inom kommissionen som ska säkerställa parternas rätt till försvar under utredningen. Enligt Hearing Officers nya mandat ska denne kunna avgöra frågor om tillgång till akten, huruvida ett företag måste lämna ut dokument som företaget hävdar omfattas av advokatsekretess eller som skulle innebära ett erkännande av skuld (”right against self-incrimination” ) och frågor om deadlines för ingivande av uppgifter. ”Best practice” innehåller inga revolutionerande skillnader från tidigare, men det är positivt ur ett rättssäkerhetsperspektiv att Hearing Officer har fått utökade befogenheter. EU-kommissionens utredningar präglas av att kommissionen agerar både utredande och dömande instans, varför alla åtgärder som kan öka utsatta företags möjligheter att tillvarata sin rätt till försvar är välkomna. 


� A recent decision of the European Court of Human Rights considered the important question of the compatibility of competition law enforcement regimes with the requirements of the European Convention on Human Rights and will need to be analysed closely to determine its implications for the EU enforcement system. The case of � HYPERLINK "http://cmiskp.echr.coe.int/tkp197/view.asp?item=1&portal=hbkm&action=html&highlight=43509/08%20%7C%2043509/08&sessionid=79626410&skin=hudoc-en" \o "http://cmiskp.echr.coe.int/tkp197/view.asp?item=1&portal=hbkm&action=html&highlight=43509/08%20%7C%2043509/08&sessionid=79626410&skin=hudoc-en" �A. Menarini Diagnostics S.R.L. v Italy� (application number 43509/08) concerned an Italian medical diagnostics company who were the subject of a investigation, along with 4 other pharmaceutical companies, by the domestic competition authorities, Autorita Garante della Concerrenza e del Mercato (AGCM), beginning in 2001. In 2003 the AGCM found that A. Menarini Diagnostics (AMD) had engaged in unfair competition on the market for diabetes diagnosis tests by engaging in price fixing and market sharing on the relevant market and imposed a fine of €6 million. One of the reasons the AGCM levied such a sizeable penalty was because they were keen that it should act as a disincentive to other pharmaceuticals companies considering acting in a similar fashion. All AMD’s subsequent appeals were rejected, firstly by the administrative court and then by the  Consiglio del Stato (Council of State) . AMD paid the fine in 2004.


AMD argued that their right to a fair trial under Article 6(1) of the Convention had been breached as they had been unable to access either; a) a court with full jurisdiction, or b) judicial review of the administrative decision. The European Court of Human Rights judgment confirmed that competition law could be considered penal and subject to the protections afforded by Article 6(1) given the severity and repressive character of the fine imposed. However, the Court rejected ADM’s main contention that there had been a breach of Article 6(1). Interestingly, in a dissenting opinion, Judge Pinto du Albuquerque disagreed.  Nonetheless, the judgment indicates that a sufficiently extensive review by an independent court of an administrative competition enforcement system – such as that in operation EU level – may satisfy the requirements of Article 6(1) of the ECHR. Indeed, the Commission and the EFTA Surveillance Authority (ESA) have already sought to rely upon the judgment in submissions to the EFTA Court in a similar case brought by the Norwegian state postal operator Posten Norge.
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