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In the preceding chapters the legal issues have been framed as well as consideration of the significance of the TRIPS stipulations in creating some form of obligation to transfer technology as a quid pro quo for undertakings assumed by the developing countries. Are these provisions mere window dressing or do they lead to real and significant transfers? As the obligations lie somewhere between hard law and soft law it is interesting to investigate the extent to which they have had any real impact.

The reporting obligations under the TRIPS Agreement should provide a basis for discovering how the developed countries provide incentives to enterprises and institutions in their territories for the purpose of promoting and encouraging technology transfer and if these activities lead to concrete and helpful best industry practices. The obligations must be seen in their context. Other international activities also address technology transfer from developed to developing countries. UNCTAD has such activities on its agenda and the Convention on Biodiversity (CBD) and the UN Framework Convention on Climate Change contain fairly far reaching language indicating that technology transfer is also a priority in fields unconnected to trade in goods. The CBD is still, more than 15 years after its execution, at a formation stage with some way to go before it can generate substantial technology transfer. The situation is similar for the environmental development under the Framework Convention. In any event, TRIPS is a good measuring tool as reporting has not been limited to intellectual property rights activities. Member countries in their Article 66.2 TRIPS reporting cover exchanges in any area or sector including health, biodiversity, climate and energy alike.
This Chapter summarizes the concrete results achieved in relation to technology transfer in the narrow sense, searching for best practices of how a developed country can provide incentives to its private industry to actively participate in transferring catch up, state-of-the-art technology. It is a descriptive empirical account, evaluating if reported technology transfer activities are substantial and sustainable or if they are merely reporting on technical assistance or even general development aid. 

The UNCTAD Discussion
UNCTAD, with its focus on the least developed countries’ situation, is a natural forum to discuss and follow sustainable technology transfer developments and the organisation has provided a multitude of studies and policy documents over the years regarding these issues.

2002 Policy Document

In 2002 an UNCTAD policy agreement addressed best practices for technology transfer to LDCs.
 The commission underlined that both governments and the private sector have an important role to play in the implementation of TRIPS commitments, inter alia through public and private partnerships. It was agreed that UNCTAD should provide assistance to developing countries in strengthening their capacities to discuss and examine transfer of technology issues, to negotiate international instruments, and to explore ways and means for effective implementation of international commitments in the area of transfer of technology and capacity building. UNCTAD should also assist interested countries with regard to the interface between commitments in the TRIPS Agreement and national implementation requirements. Further the organisation should disseminate information concerning existing home country measures that encourage transfer of technology in various modes to developing countries, in particular LDCs. 
Also of interest is the 2003 UNCTAD report on Transfer of technology
 which, based on three case studies, concluded that countries rely for their advancement on influxes of ideas. The poorer economies had to learn from others to catch up and experience of emerging economies demonstrated the importance of foreign technology in the form of licensing arrangements, collaboration agreements and foreign direct investment. 
UNCTAD Conferences

In reviewing past UNCTAD Conferences on the Least Developed Countries and the extent to which they addressed sustainable technology transfer, the conclusion must be that the Conferences are proceeding on a fairly abstract level with general recommendations, which do not easily translate into hard core technology transfer activities. Rarely does a Conference refer to specific technology transfer or private industry in more than general statements underlining the importance of the involvement and participation of the private sector in both the developed and developing countries. 
The 1990 Paris Conference discussed the role of the private-enterprise sector and the need to stimulate entrepreneurship by policies creating a more favourable economic environment for local initiatives of the private sector. The LDC’s had to create an appropriate legal and institutional framework for the conduct of activities by the private entrepreneurs (fiscal, financial and credit policies as well as protecting private investment). Such measures were (and still are) important in order to attract foreign companies to invest to any significant degree in the LDC’s economies. Programmes for private enterprise development should address the promotion of domestic and foreign direct investment, management training, non-traditional exports, promotion of small-scale ventures and micro-enterprises, including those within the informal sector, and the development of entrepreneurial skills.
 
Ten years later in Brussels the Conference adopted the ‘Brussels Declaration’ in line with the overall Millennium Goals. Again the resolution and the general discussion appear to have moved on a principles level, perhaps even less concrete than the prior Conference as to how sustainable technology transfer should be achieved, and even less so as to the concrete results that had actually been reached.

Nor did technology transfer as such feature as an independent important topic in the Fourth Conference on Least Developed Countries in Istanbul, Turkey in May 2011.
 Improvements had been achieved during the last decade and the combined LDC economy had grown 7% during the prior decade,
 but many problems remained and had actually worsened due to a.o. the financial crises, fast urbanization, weak institutions, political instability, inadequate health and education infrastructures, environmental degradation, and the impact of climate change.
 The national reports suggested that a new programme of action should be more specific and make use of the wealth of natural resources available in many LDCs. International initiatives to promote transparency in the extraction of natural resources, investing in education, technical skills and the building up of technological capabilities, must be strengthened, to speed up the technology catch-up process. Increased external resources would not result in sustained progress without continued financial support complemented with trade and long term development of productive capacities. 
The initiatives in Istanbul resulted in a Programme of Action for the Least Developed Countries for the decade 2011-2020
 summarising policy measures and mechanisms on Science and Technology.
 LDCs should set up and strengthen institutions to support local research and development, science and technology, whereas the development partners should i.a.
a) Allocate at least 5 % of the agreed 1 percent of GNI to LDCs for the development of science and technology; 

b) Create a Science and Technology Bank for LDCs to facilitate LDCs’ access to technologies and technological know-how; 

c) Provide start-up finance for LDC firms which venture into new technologies by setting up technology sharing consortia by LDCs; 

d) Improve access to technology and strengthen research in Science and Technology by creating necessary enabling provisions under WIPO, WTO and other relevant frameworks; 

e) Provide incentives for firms as called for in article 66.2 of the TRIPS Agreement in expanding LDC access to technology and knowledge across all relevant sectors; 

f) Extend LDC waiver under TRIPS until they graduate from LDC status 
The TRIPS Development
No reporting obligations in the Agreement

The intent expressed in TRIPS Article 7 is that protection and enforcement of intellectual property rights contribute to the promotion of technological innovation and the transfer and dissemination of technology, in a manner conducive to social and economic welfare, while balancing rights and obligations to the mutual advantage of both the producers and the users of technological knowledge. 
Article 66 of the TRIPS Agreement addresses the LDC Members’ special needs by referring to these special needs and requirements, their economic, financial and administrative constraints, and the need for flexibility to create a viable technological base.
 Paragraph 1 provides a temporary exemption from the TRIPS obligations for the least-developed country Members, which have now been extended on two occasions. In the same spirit Article 66.2 stipulates that:

Article 66.2: Developed country Members shall provide incentives to enterprises and institutions in their territories for the purpose of promoting and encouraging technology transfer to least-developed country  Members in order to enable them to create a sound and viable technological base.

The stipulation does not contain any reporting requirement. 
Similarly Article 67, which deals with technical cooperation, and is addressed to all developing country members, not only LDCs as is Article 66, does not require developed countries to provide information about their activities to meet these obligations:
Article 67: In order to facilitate the implementation of this Agreement, developed country Members shall provide, on request and on mutually agreed terms and conditions, technical and financial cooperation in favour of developing and least-developed country Members.  Such cooperation shall include assistance in the preparation of laws and regulations on the protection and enforcement of intellectual property rights as well as on the prevention of their abuse, and shall include support regarding the establishment or reinforcement of domestic offices and agencies relevant to these matters, including the training of personnel.  

As a matter of fact, the TRIPS Agreement only contains minimal reporting obligations. The TRIPS Council shall under Article 68 monitor the operation of the Agreement and compliance with its obligations. In carrying out its functions, the Council may consult with, and seek, information from any source it deems appropriate. Furthermore under Article 63 Members shall notify amended legislation to the Council in order to assist the Council in its review of the operation of the Agreement. The remainder of the TRIPS Agreement is silent on such obligations and that reporting was initiated at all, was rather the result of voluntary undertakings. Initial compliance with the Article 66.2 requirements was also spotty and reporting unclear. The 2000 TRIPS annual report contained five categories, only two of which referenced technology transfer.
 

The 2001 Doha Declaration

The developed countries reaffirmed, in paragraph 11.2 of the 2001 Doha Declaration, their commitment to provide enterprises and institutions with incentives to promote and encourage technology transfer to LDCs pursuant to Article 66.2.
 
These undertakings were discussed in the November 2002 Meetings of the TRIPS Council where LDC representatives stated that, in their view, it was important that developed countries show precisely what laws, identifiable policy or regulations they had enacted rather than merely providing general statements.
 
In its Decision of 19 February 2003, the TRIPS Council agreed that developed countries should submit annual reports on actions taken or planned in pursuance of their commitments under Article 66.2.
 The reports were required to identify the specific legislation involved, the type of incentive, the entity making it available, the eligible enterprises and how the system functioned in practice. Reports must contain statistics on the use of the incentives, the terms of transfer, the recipient LDCs and the information needed for the assessment of the effects of these measures.
 It was further agreed that new detailed reports should be delivered every third year and that updates be provided in the intervening years.

LDC, developing and developed

The Article 66.2 reference to least-developed country Members is clear, as the WTO defines LDCs as those countries specified as such by the United Nations.
 Graduating from LDC to developing country status is also a fairly well defined process.
 

If the LDCs are the recipient countries less clear is precisely who should be the technology suppliers. In spite of the reference in Article 66.2 to ‘developed countries’, there is no clear definition of who is a ‘developed’ or ‘developing’ country. 
The current trend in a larger developmental context is to introduce new and shifting categories into the general language, which are aimed at further differentiating between statuses. ‘LDCs’, ‘landlocked countries’, and ‘small island developing states’ have long been terms in official use to cover a lower degree of economic development. Newly industrialized countries are sometimes referred to as ‘NICs’. ‘Economies in transition’ refers to former eastern block countries. They and the BRICs cluster (Brazil, Russia, India and China), commonly referred to as ‘emerging economies’, are more advanced, but still not quite developed. To the extent any of these countries have become members of the OECD family, they have taken another step towards developed status. However, it remains unsettled when a country has moved from the developing to a developed country position. 

In the end it depends more on how countries act than on a precise definition. This creates uncertainties, as obligations in international agreements often require developed countries to assist developing countries. From this perspective it becomes convenient to simply identify one’s own status as that of a developing country and thus evade responsibility. It also raises a question whether technology transfer rights and obligations should be more differentiated in international law.
With respect to the TRIPS reporting obligations, one radical interpretation could be that Article 66.2 of the TRIPS is a mandatory obligation for any country other than an LDC. In reality, however, only the most developed OECD countries have submitted Article 66.2 reports of their technology transfer programs in accordance with the Doha 2001 obligation.
 No reports from emerging economies, including the BRICs cluster or countries with a relatively mature economy such as Turkey and Mexico, have been forthcoming. It remains unclear if they were understood to be subjects of Article 66.2’s obligations in the early 90’s when the TRIPS Agreement was negotiated. Even if they are not specifically excluded from these reporting obligations, and even if much has happened since the early 90’s, these countries have, in fact, asserted a third world status in the TRIPS Council by either active self-identification or by simply not assuming developed country obligations.
Unspecific initial reporting 

Following the 2003 Council Decision, approximately eighty Article 66.2 reports and amendments have been filed by developed countries in the period 2004-2010. 

In 2008 Suerie Moon analysed the developed countries’ reporting during the preceding period in a critical assessment to UNCTAD.
 She described their shortcomings and the lack of clear definitions. She included training, education and know-how, along with any capital component in the technology transfer definition. Her report specifically excluded an assessment of the volume or nature of the technology transfer reported. Also excluded were market-based technology transfers that largely occur through private channels because, ‘measuring private technology transfer is very difficult in the absence of a unified reporting mechanism.’

Many high-income OECD countries had never submitted a report, and submissions had been irregular among those that had. A majority of the programmes and policies reported did not specifically target LDCs or technology transfer.
 If they did benefit LDCs, they did not provide hard data useful to determine whether or not Article 66.2 provided incentives beyond usual development aid.
 There was also a need for understanding what actually comprised an acceptable level of compliance. 

Moon concluded that IP remains one of the most contentious policy arenas within the WTO, and the institution’s credibility could suffer if developed countries were perceived to be falling short in their commitments. Both developed and LDC members could benefit from an effective monitoring system promoting accountability, as it would recognise those developed members that have taken bona fide measures to comply, focus attention on those members that have not, and provide guidance on effective modes of technology transfer. Alternatively, members should consider revising and strengthening Article 66. Without the technology transfer component, it was difficult to see why LDC members should implement other parts of the TRIPS Agreement. 

Recent Article 66.2 Reporting

The Moon study is indicative of developments after 2008 as well. New reports are often long and non-specific, covering a variety of issues, many of them falling under general development aid. After a Workshop on Article 66.2 of the TRIPS Agreement was held in October 2008, some 2010 reports showed improvement.
 

In what follows, the presentation focuses on true production transfer arrangements, i.e. ‘incentives to enterprises and institutions in developed countries’ to transfer technical information to LDCs, which allows the production of modern commodities, taking the form of blueprints, instruments, machinery, manuals, quality control programs as well as access to IPR and know-how.

United States Provides Tax Incentives and Forges Public-Private Sector Alliances
United States considers that the TRIPS Article 66.2 reporting obligations refer to technical assistance in the areas of trade and investment policy, institutional analysis and reform, trade capacity building, technical training, and the promotion of private sector development, including helping in expanding LDC trade and investment with the United States. 

In October 2006, United States provided the required triennial report. An update
 was submitted in October 2007 which focused on LDCs and technology transfer in the field of public health and US tax incentives for the private sector
. In October 2008, the US included information on bilateral agreements providing technology transfer incentives to the private sector.
 The US 2009 addendum
 complemented the earlier reports and provided as an example the Global Development Alliance (GDA), which mobilizes public-private alliances. The GDA business model links US foreign assistance to governments, business, and civil society. During the fiscal year 2009, US Agency for International Development (USAID) cultivated more than 900 alliances with 1,700 partners. For example, USAID and Bridgestone/Firestone, Inc. planned to reinvigorate Liberia's rubber industry and support the development of a clean energy power plant in Monrovia. The partnership is expected to increase export-driven trade and growth while boosting Liberia's clean energy initiatives.

The US October 2010 report expands on earlier reports by giving a systematic presentation of on-going activities, with special focus on the LDCs
. The report is in line with a broader understanding of technology transfer and includes technical assistance information. On the other hand, the US initiatives are so all-embracing that a report has to remain on the macro level, rather than identify individual initiatives. The report is only 20 pages and presents a number of different US agencies and how they promote technical dissemination in all sectors around the globe. It notes that public-private alliances continue to stimulate economic growth, develop businesses and workforces, addresses health and environmental issues, and expanded access to education and technology. USAID has now cultivated more than 1000 alliances with 3000 partners.

More concrete examples are presented in passing: The report refers to the Firestone venture and the clean energy power plant in Monrovia. Other alliances have been created to help climate-friendly technologies find financing. The United States supports the availability and affordability of access allowing mobile and broadband services to reach out to rural areas and provide low cost, environmentally friendly electricity. Support has been provided to African electrical utilities’ construction of gas pipelines via a consortium of US and West African companies. Additional financial resources are established for new technologies, intellectual capital, and technical and managerial expertise that can meet increasingly complex challenges. 

It is interesting to note that whereas most other countries make note of their efforts to train LDC government officials in IPR protection and enforcement, the United States focuses on training its own SMEs in the same field in order to encourage them to do business abroad – also in LDCs. It thereby clearly makes the point that acting against piracy is actually in the interest of the poorer economies too: ‘Strong IPR protection systems, in particular, can help assure foreign companies that they can transfer technology without fear that it will be stolen, and can provide incentives for domestic innovation’.

European Union Emphasizes R&D Collaboration

In its 2003 Report the European Union suggested that Foreign Direct Investment (FDI) in the private sector was the most important channel for technology transfer. The reported actions were based on a broad perspective, covering joint research programmes, the provision of advice and expert assistance, investment assistance programmes, and the establishment of contacts between partners from the North and the South.
  

In 2009 the EU issued a 103 page long report, which also covered some of the Member States’ activities.
 The first section deals primarily with R&D collaboration and the fact that LDCs and developing countries are encouraged to participate in the 6th and 7th Framework programme and other scientifically oriented activities in the EU.
 There is not a single line in the EU report about creating incentives for European companies to engage in technology transfer. The report is more a report on technical assistance and R&D collaboration under TRIPS Article 67 as an element of general development aid. Furthermore it does not single out LDCs, rather including them along with its dealings with all developing countries. If anything, the report demonstrates that the EU tends to favour those countries with which member states have had relations in the past.

Individual country reports

Ten EU member states included their reports in the overall EU report. The remainders have not provided comments. The European reports are here presented with reports provided by other OECD countries. The level of detail varies and LDCs are included in a generic way under the notion of developing countries. The reports do not provide enough information to allow an evaluation of the effects of these efforts.

The main impression is that individual countries want to report on development aid in order to show an overall commitment to such important items as eradication of poverty, health care activities, environmental improvements, implementation of social standards and eco-standards, good governance, higher education, sustainable tourism, sustainable land and forest management, food quality and safety system development and training and capacity building for small & medium sized enterprises. The list of submitted activities contains a number of ‘buzz words’ in line with the political agenda, such as the promotion of employee and human rights, measures for equal rights and the improvement of living conditions for women, but rarely connect to TRIPS Article 66.2. Thus almost anything seems to fall under the notion of technology transfer.

Several country reports, however, contain elements of what could indeed be termed ‘incentives provided to their enterprises or institutions for the purpose of promoting and encouraging technology transfer to least developed country Members’ though these are sometimes combined with efforts directed to developing countries as a whole. 

Spain – a bottom-up approach

Spain reports on its Iberoeka projects, which support technological business cooperation in Latin America. These projects promote direct investment, licensing, franchising, sub-contracting, support joint research projects between private partners and encourage trade in technological goods in all fields except the military.

Projects are based on the fundamental premise of being bottom-up. Participants are free to choose their own criteria with which to formulate, develop and finance R&D&I projects in accordance with their needs. Iberoeka promotes the participation of Spanish companies by advising on the presentation of new proposals, the search for partners, and on access to sources of financing. The incentives are both non-financial and relate to identifying potential partners (advice, contacts and the like) but also include up to 100% financing of or insurance for prospective activities. Loans are provided as zero interest credits up to 75% of the budget of Spanish participation with an amortization period of up to 10 years. There is also a possibility of a non-reimbursable tranche of 25% of the credit granted.

In 2008, 36 projects with Spanish participation were approved, with a total budget of EUR 42.9 million.

United Kingdom - Africa Enterprise Challenge Fund

The UK's Department of International Development co-funds start-ups primarily in sub-Saharan Africa, whether LDCs or not, through yearly competitions with a view to promoting direct investment, licensing, franchising and sub-contracting in agricultural technology.

Applicants for Africa Enterprise Challenge Fund (AFEC) grants must normally be a for-profit company with at least 2 years of audited accounts. The minimum grant is USD 250,000 and the maximum is USD 1.5 million. The applicant must at least match (in cash or kind) the contribution. The business idea must be innovative (a new product, service or business model in an existing market or an existing product, service or business model in a new market). The funds requested must be additional to the applicant’s investment and be required for the launch of the project. The business idea must have the potential to be commercially viable and the objective is to leave behind a market systems that work better for a large number of rural poor rather than helping a single company to do better business. 

Over a six year period, AFEC is expected to stimulate the raising of over USD 200 million in additional private sector investment for financial and agricultural markets across Africa.

Germany - Public-Private Partnership

PPP are alliances between German Development Cooperation (GDC) and private industry. GDC supplies know-how and contacts, supports concept-development and financing, coordinates the various measures and networks. Private companies contribute technology, capital and expertise and are usually responsible for carrying out the projects on site. The partners share costs and risks equally. The projects are not specific to LDCs and support is provided to European firms as well as to private companies in African partner countries. 

Companies submit brief project proposals to GDC which are selected in accordance with five political parameters: (i) Compatibility with German development policy principles; (ii) Contributions of the partners must complement one another, so that all sides achieve benefits and commercial success more economically, effectively and rapidly than they otherwise would; (iii) The private partner must bear 50% of the project cost; (iv) Project scope must clearly go beyond the limits of normal commercial activity; (v) Competitive neutrality should be a guiding principle.

PPP projects should improve access to available techniques and industrial processes, support the introduction of new technologies in local firms, assist research and educational institutions; provide training in the state of the art and in technology management and production methods. PPP programs in Nepal and Cambodia are given as examples: 

Organic Production of Tea in Nepal: A German company aims to satisfy the current demand for organic and fair trade tea among its customers with organically grown tea from Nepal. The objective of the project is to train tea farmers and processors in the eastern part of the country to produce and market tea which meets the international standards of organic tea production and fair trade. Local advisors are trained who will be able to provide advice to the farmers after the project has ended. 

Good Governance in Cambodia: A German company allocates software which is adapted for the electronic provision of services to the public administration in Cambodia. This software application has been implemented in two provincial capitals as a showcase. Users are citizens who can register their businesses online and buy licences. The public administration may thus possess a useful instrument in the fight against corruption and the shadow economy.

Denmark: The Business-To-Business Program

The Danish B2B program aims at developing the private sector in a range of developing countries by supporting the establishment of long-term and mutually committing partnerships between Danish companies and companies in those countries. 

Over 900 partnerships have been supported in their efforts to attract Danish technology and investment. A project should improve access to available techniques, industrial processes, technological information and on-the-job-training. Quality control provided by the Danish partner should also lead to trade in technological goods. The concept appears to be that the B2B Program acts as a facilitator for ‘new-born’ partnerships that become commercially viable after a period of time and which the partners intend to continue once the support has ceased. Direct Danish investments, licensing, franchising, and sub-contracting arrangements can receive non-financial support in identifying potential partners and financial incentives (100% or co-financing) of prospective activities. The Danish companies must be registered according to Danish law, comply with certain financial requirements and have operated a business in the field covered by the cooperation for at least five years:

Vagn Plenge ApS and Sub-Saharan Publishers in Ghana. Since 1993, the publishing company Sub-Saharan Publishers (SSP) has specialised in printing, distributing and promoting the books of Ghanaian authors. SSP initiated a cooperation with the Danish publishing house Vagn Plenge ApS to upgrade its skills in the fields of publishing, promoting, typography, layout and computer software. A solid understanding of international publishing and the tools required to operate in this line of business has resulted from the partnership. Their improved skills have made it possible for SSP to compete with international publishers and publish a range of books written by Ghanaian authors, which are today incorporated in the curricula of a variety of schools. Additionally, the partnership has made it possible for rights for several Ghanaian works to be sold abroad. 

Bording Data A/S in Denmark and TechnoVista Ltd. in Bangladesh have established a Joint Venture - Bording Vista. The overall aim of the partnership is to set up a new software development company and take advantage of the joint capabilities of the partners to develop a competitive position in both their respective home markets and new markets. Bording Vista's goal is to employ IT Bangladeshi professionals, and train them in international standards, technologies and practices related to the ICT industry and to work with the newest and most promising software products so as to be trendsetters for the Bangladeshi ICT industry.

Norway – clean technology support

The 2010 Norwegian report
 only contains 7 pages on LDC focused activities. Norway provides support to countries with a GDP per capita of less than USD 5,295 in accordance with the World Bank's threshold. Norway’s focus is primarily on LDCs in Southern Africa, Eastern Africa, Central America and the Mekong area. Technical assistance in areas where Norway has a special competence is the main mode of technology transfer. The schemes include investments in infrastructure (road, water/sanitation, electricity and telecommunication) and environmental technology (clean and renewable energy). Technology and competence, both regarding operational and industrial management and health, safety and environmental issues, are required.

Norway promotes private-sector development in developing countries by providing expertise and risk capital (50 % support with a higher percentage for LDCs). Commercial projects shall be viable with economic, social and environmental considerations balancing. Support is given to technology transfer cooperation, feasibility studies for establishing joint ventures or foreign subsidiaries as well as public-private partnership arrangements. The arrangements must have an important technology transfer component.

An example of Norway’s investment policy is the partnership with the international banana company Chiquita in Matanuska, Northern Mozambique, in a banana plantation motivated by new technology and skills and leading to an upgrading of export-oriented farming. In Uganda, Norfund and the Norwegian hydropower company TronderEnergi have built the 13 MW Bugoye hydropower plant covering 7% of Uganda's electricity needs and reducing dependency on imported oil. TronderEnergi provides the training of the technical staff in Norway as well as back-up technical support.

Switzerland – a broad and committed engagement

The 2010 Switzerland report is in the new format, which takes into account the comments made by LDCs at the 2008 WTO workshop. Switzerland reaffirms its commitment to actively engage in the provision of incentives for enhanced technology transfer to LDCs and is working on continuously improving its activities and reporting in this regard. Emphasis is put on measures which are mainly targeted at LDCs and on a new category of projects with a minimum budget value.

Swiss SMEs are encouraged to invest in commercially viable projects, which meet recognised environmental and social standards. Such investments involve increased business risks and the Start-up Fund co-finances the initial investment phase in the form of a loan that must be repaid within five years. Switzerland operates in domains where it has special expertise such as the manufacturing of precision instruments and chemical products. It is also promoting public health, water supply and sanitation, agriculture, food industry, textiles, clean energy and eco-technology. 

The Swiss activities include tax exemptions for Swiss charitable institutions and the provision of credit facilities which support private infrastructure projects by taking on the high costs and risks of early stage project development in situations where the private sector would not otherwise be willing or able to invest. LDC domiciled companies are encouraged to enter European markets and they receive support in the form of marketing consultancy, business partner search, training in export marketing and for participation in trade fairs. A special focus is given to the establishment of public-private partnerships for infrastructure services, environmentally sound technologies and in the field of energy efficiency. In addition, Switzerland supports the transfer of know-how, training and infrastructure in the field of environment monitoring and chemicals management.

Switzerland has also engaged in capacity-building in and technology transfer to developing and LDCs in accordance with the CBD and its provisions on access and benefit-sharing. It also seeks new ways of promoting, incentivising and testing models for technology transfer. by way of public-private partnerships. It is in search of vehicles that help to better match the supply of and demand for technology in developed countries and LDCs respectively and to bridge the gap between the pre-commercial phase and the point when the project becomes commercially viable.

Even if Switzerland enumerates a series of projects in line with the LDC countries request, the identification of the projects is often too summary to provide information for best practices. If this improvement were made, the report could serve as a guiding document for other countries.

Canada – confirms a new reporting trend

Canada’s 2010 report follows the new trend in national reporting by accommodating itself to the criticisms advanced by the LDCs. With reference to the 2008 Workshop, Canada is committed to enhancing its reporting and addressing the concerns of the LDCs. It focuses on reporting activities that are targeted at LDCs rather than developing countries more generally. In addition, the intention is to report on technology transfer specifically, as distinct from technical assistance (TRIPS Article 67). The report thus has a much narrower focus than those in previous years.

The report explains how different Canadian agencies are providing support to enhance the environment in LDCs and much is being done by Canada. The annex lists a number of more specific projects, which Canada would like to characterize as technology transfer under the TRIPS Article 66.2. All these projects, however, appear to be directed to non-profit seeking activities. The national entity is often an agency, a fund or a trust and the objective is to train and educate rather than to build technology based commercial activities which may move a LDC into a more advanced stage. Two examples are summarised as follows:

Water Harvesting and Institutional Strengthening in Amhara. The purpose of the project is to increase the food security of poor male and female farmers in Ethiopia through improved water management and it is managed by a Canadian consortium consisting of Hydrosult Inc, Agrodev Canada Inc and Oxfam Canada. It will provide expertise and the know-how required to plan, design and implement sustainable water management through capacity building: training and demonstrations. 

Prefabricated Bamboo Housing in Africa. The overall goal of the project is to assess the value of bamboo as an eco-friendly, low-cost building material which can be used to meet urgent housing needs for the poor in Africa. The project supports research, technology transfer, capacity building, networking and innovative design strategies to set up pre-processing and production centres. It builds local production capacities in Uganda and Kenya. Again this is not a project involving Canadian firms. Technology, technical training and skilled individuals are provided by China and India.

There are several other projects mentioned in the report. They all provide support to LDCs, but often through non-commercial entities and only one case contains a solid reference to intellectual property rights. The impression the catalogue gives is that Canada is still hesitant to provide incentives to commercial entities interested in starting commercial ventures. However, the report is a substantial improvement over earlier ones.

Australia broadly supports education

The Australian 2009 filing is another example of a technical assistance oriented report. Australia provides training, education and knowledge including governance capacity-building and technical assistance to LDCs. Australia reports on a large number of government funded projects – primarily in the Pacific Rim and in certain ASEAN countries. Technology transfer occurs through exports and outward or direct investment by Australian firms in other countries. The education of LDC nationals at Australian universities comprises the most effective means of transferring technology and knowledge. Nothing in the Australian report suggests that it is providing incentives to private companies in Australia or elsewhere to disseminate technology to LDCs. 

The Australian 2010 report is no different and again enumerates general aid and technical assistance projects without any reference to a single production technology project. Australia is focusing its resources on South East Asia and the Pacific Rim – especially small island nations. The 2010 report again emphasises the education of LDC nationals at Australian universities. Its training programmes are to a large extent oriented towards the environment, energy and climate change.
 

New Zealand promotes water & waste projects

Both the 2009 and the 2010 New Zealand reports emphasize the technology transfer aspects of its development assistance. They mention a number of bilateral aid programmes with Pacific LDCs for which it provides funding. These include funding government research into how New Zealand R&D may promote Pacific development, water quality and waste treatment projects and a variety of training and capacity building projects aiming to assisting LDCs and developing countries. Specific projects in named LDCs are mentioned as well as the sums expended upon each, but the reports do not indicate anything specifically linked to the fulfilment of Article 66.2 obligations.

Japan supports training

Japan’s 2009 report contains 7 pages, which do not deal with Article 66.2 issues. The report merely highlights different development initiatives, which take the simple form of training organized by Japanese authorities. Unfortunately the October 2010 Japanese report is very much in line with the 2009 report and shows no sign of the new reporting requirements. Japan lists a number of technical assistance projects primarily aiming at training governmental officials in South East Asia. It also emphasises aid for trade projects, but does not report on a single activity with any transfer of actual production technology.

Developing countries require adherence to the obligations established in the conventions

The developed countries generally aim at a broader interpretation of the technology transfer notion as encompassing training, education and know-how, along with any capital component.
 For example, the EU has access to more information than it discloses in its reports regarding its partnerships with many African LDCs, under the Cotonou Agreement.
 A strategic study on the Enforcement of Intellectual Property Rights in Third Countries
 is also likely to examine the results of technology transfer to LDCs (amongst many other issues). Such detailed information is, however, reduced to very general statements in the reports to the TRIPS Council which also do not address ‘best practices’ in transferring production technology.

Developing and least developed countries appear to favour a more narrow definition of technology transfer covering physical objects or equipment and skills and the human aspects of technology management and learning; hands on information; and production arrangement linkages within which technology is operated. They have registered frustration with the current level of reporting and the consequent difficulties in measuring the result of such technology transfer as has actually occurred. 

The complaints continue.
 This issue has consistently been addressed by LDCs at TRIPS Council Meetings during the period 2005-2010.

Conclusion: Enigmatic provisions and uncreative reporting
The technology transfer provisions in TRIPS establish in Article 7 a principle, which is then followed by an operative provision in Article 66.2. If the latter provision identifies the addressee and the obligation is clear it would, in EU terminology, be regarded as a provision with direct effect, creating binding obligations. Yet experience suggests that technology transfer provisions in TRIPS and other international conventions
 end up as soft law promises only.

Article 66.2 is both a far reaching obligation and one which is extremely vague and enigmatic. There is no definition of the notions, ‘technology transfer’ and ‘technology assistance’. Nor is it clear who carries the relevant obligations. The notion ‘LDC’ is precise, but it is unclear which countries are ‘developed’.
 There is no statistical reporting mechanism on actual transfers. Nor is it clear that Article 66.2 contains a requirement that transfer activities be separated from technical assistance or development aid actions directed to developing countries in general. Article 66.2 does not require that incentives have any effect and it does not provide that such effects be monitored. 

It is sometimes suggested that it is time to amend the international conventions in order to provide more substance to the technology transfer provisions and how they are reported. However tempting this may sound, it is not an easy process. In spite of political agreement in 2003 to amend TRIPS Article 31f to allow more liberal compulsory licensing activities in the pharmaceutical field, formal steps have still not been finalized.
 Making a seemingly uncontroversial change to any international agreement has proved to be an extremely burdensome process. Conflicting opinions between developed and developing countries and different regions add to the difficulties and may explain the new trend to prefer bilateral agreements such as the TRIPS Plus agreements or plurilateral forum shifting such as the ACTA agreement, discussed by Atik in Chapter 6 below. 
It is also frequently suggested that new institutions or new mechanisms should be instituted. There are, however, reasons to move cautiously. Today the problem rather seems to be that there are too many institutions and too much forum shifting for measures to be really efficient. At present it appears realistic to coordinate the international activities and search for solutions within existing international agreements. 

The fact that there are divergent views on how to interpret the obligations in TRIPS Article 66.2 is no major surprise. Most country reports are vague on the actual transfer of production technology. None of them provides any measurement of the technology transfer resulting from any incentives taken. It is not possible to establish what results the international agreements and the ensuing activities have led to and whether there is indeed a flow of technology that has benefited the developing world, the LDCs especially.

On the other hand it appears as if the reports are becoming more sophisticated when it comes to addressing the needs of LDCs. Several countries say in their 2010 reporting that they have adapted to the 2008 WTO workshop discussion and are now more specific. The United States believes that the effective functioning of Article 66.2 of the TRIPS Agreement requires a robust dialogue between developed and LDC Members in order to target incentives in a way that is most responsive to the self-identified technology transfer interests and needs of LDC Members.
 In its 2010 report
 Switzerland states that Members have come to a better understanding of what the terms 'technology transfer' and 'incentive' should cover in the context of the implementation of Article 66.2 of the TRIPS Agreement. This understanding and the continued dialogue between developed countries and LDCs are promising and may contribute to further improving the developed countries' annual reports, both in terms of format and content. 

In conclusion, the overall impression after a penetration of Article 66.2 TRIPS reporting is that only a few countries actually report and that the reporting countries overload their reports with matters which are not dealt with under the provision. The reports do not focus on LDC needs nor do they primarily deal with incentives to their own companies to foster technology transfer. The sense is that reporting countries are anxious to show a commitment to the overall goal of reducing poverty and that there is a general lack of imagination and creative thinking how to approach the obligation in Article 66.2. The reports do not provide a basis for extracting best practices recommendations. Thereby a crucial reason for the reporting is not satisfied.
However, on a positive note, the national reports appear to be improving after the 2008 workshop. Some countries have started to provide focused production technology reports, but too much still focuses on technical assistance or even development aid in general. A stronger focus on the specific needs of the LDCs can also be detected in the reports. A clear benefit is that these reports are briefer and more to the point. Still, more can be done to describe successful private industry initiatives. 
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