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Fixed-term Work in Nordic Labour Law

Ann Numhauser-Henning

1 Introduction

The purpose of this article is to describe the regulation of fixed-term work and
its most recent developments within Nordic labour law, referring to the labour
law of Denmark, Finland, Norway and Sweden.

The legitimate scope of fixed-term work and the conditions of fixed-term
workers have been at the core of labour law discourse during the last few
decades. The discussion has frequently focused on the tension between
traditional employment and employment protection on the one hand and so-
called New Forms of Work or A-Typical Work on the other.1

The discussion has been a part of the general labour-market discourse under
the heading Flexibilisation of Work. Changing conditions in the labour market
are generally considered to create new conditions for labour law as well.
Technological development and the globalisation of economies are frequently
mentioned in this context. Current conditions are hence said to involve increased
demands for flexibility and market adjustment. With regard to the requirements
for increased allocative flexibility on the part of employers and in economic
activities, there is general consensus. Where the actual implications of such
requirements are concerned, however, there is a considerable diversity in
opinions.2

The labour-law flexibility discourse often stresses labour-market
segmentation and the division of workers into on the one hand core-groups of
workers and marginalised workers on the other. An early model — and maybe
still the best-known one — of the new way of organising labour is Atkinson’s

1 There is no absolute consensus as regards these concepts, but New Forms of Work or A-
Typical Work connotes all arrangements entailing work that falls outside traditional
employment, i.e. full-time work as an employee hired on a contract of indefinite duration for
work at the employer’s.

2 see further, for instance, van den Berg et al. 1997 at 17 f, on the tensions between the neo-
classical position and the institutionalist position within labour economics.
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278  Ann Numhauser-Henning: Fixed-term Work in Nordic Labour Law

model of The Flexible Firm.3 At the centre of the employer’s concern is what
Atkinson calls the core group of workers. This core group consists of workers
whose qualifications are of special value to the employer’s activities and not
easy to come by — in other words, experience and internally accomplished
qualifications are important. With regard to this segment of the labour force, the
relevant flexibility strategy is described as functional flexibility — that is, the
reallocation of labour through adequate and flexible organisational and
competence structures. This can also be labelled internal flexibility. Typically,
management has no problems when it comes to offering the core group of
workers both employment protection and high-quality working conditions. On
the contrary, the problem is how to retain these workers. The core group of
workers is thus conceived of as typically permanently employed. The second
segment is the peripheral group of workers, workers with qualifications more
easily available and thus people who can be recruited on demand. Here, the
adequate managerial strategy is supposed to be numerical flexibility, implying
more or less precarious forms of work such as part-time work and fixed-term
work — or what has earlier been referred to as New Forms of Work or A-Typical
Work. A third layer of workers are the external or distanced workers, that is
workers who are not even integrated into the employer’s organisation in the
sense of being employed there. This group includes workers hired out by
Temporary Work Agencies, but also consultants, freelancers and, ultimately, any
other form of “out-sourcing”. One could describe both the numerical flexibility
strategy and the distancing strategy as forms of external flexibility in the sense
that adjustment and flexibility are achieved on demand mainly through means
outside the employer’s organisation.

Labour-market developments and the increased need for allocative flexibility
have generally been perceived as forming a trend towards an increase in the
peripheral and distanced workforce. This entails an increase in part-time work,
fixed-term work, temporary agency work and other unstable employment
relationships — and a decrease in the group of core workers offered permanent,
relatively secure, traditional employment. These developments impose strains on
labour law, that they engender demands for the deregulation of traditional
employment protection and for conditions conducive to more flexible modes of
employment. In legal theory, there may be said to be two main different
approaches to the causes of legal change: one emphasises precisely the external
economic, political and industrial-relations system factors just described, and the
other stresses internal factors that are related to the legal system itself and only
indirectly influenced by economic developments.# There is, of course, much

3 Atkinson 1984.

4 schomann et al. 1998 mentions the Standard Employment Relationship theory
(Miickenberger, Streeck) as an example of the external-factors approach and the theory of
Reflexive Labour Law (Teubner, Rogowski and Wilthagen) as representing the internal
approach, see Schémann et al. at 10 ff. A theory which can be said to combine these
functional and normative approaches is the theory of law as Normative Patterns within a
Normative Field developed by the late Professor Anna Christensen and myself. The theory is
developed in Norma 1996:1 as well as in Christensen 1998. While legal innovations are
likely to be reactions to social or legal consequences of previous legal regulations, the
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more to the flexibility discourse than the conflict between regular/permanent
employment and less secure fixed-term contracts; > but the present discussion is
limited to that issue. Let us just initially state that the neo-liberal approach to
flexibility, or even the dualistic model of flexibility, has not been considered
characteristic of the Nordic countries, which have rather been seen to represent a
quasi-corporatist model of flexibility.5

Within the flexibility discourse, we find — as was to be expected — differing
opinions among employers, employees’ organisations and legislators of diverse
political colours. Traditional employment and employment protection are
usually defended by workers’ organisations, centre-leftist political parties and
institutionalist economists. On the other side we find management, more right-
wing political parties and neo-classical economists. Lately, though, there have
been signs indicating that all “sides” are yielding to the trend towards more
flexible working arrangements, stressing increased quality and equality of
working conditions despite the mode of employment.

The regulation of fixed-term work is not entirely an issue for national
legislators. Employment protection (and the regulation of other modes of
employment than permanent employment), being at the core of labour-market
performance, has never been the object of detailed regulation in international
instruments. Nor has this been the case in European Community law. Even so,
efforts have long been made on the part of the European Commission to regulate
the scope of A-Typical Work, including fixed-term work.” And now, we have

attraction of normative patterns “reacts” to social change, as did societal conditions have an
influence on the creation of existing basic normative patterns in the first place.

S See further, for instance, Numhauser-Henning 1993 as well as van den Berg et al. 1997. Note
also that in the Knowledge and Network Saociety, rapid changes in demand — also in respect
of high-skilled crucial knowledge workers — may further the distancing managerial strategy
with regard to what has generally been considered “core-group” work, too.

6 See Streeck 1987, 1988 and 1997, who identifies three types of flexibility as a response to the
changing economic environment: the “neo-liberal model” directed towards the recourse of
the external labour market, frequent where there are weak unions and few legal provisions for
employment protection; the “dualistic” model combining internal and external flexibility
strategies; and the “quasi-corporatist model” which involves high internal flexibility as a
compensation for continuing external rigidities.

7 See the early attempts from the 1980s: the proposal for a Council Directive concerning
temporary work (OJ C 128, 19.5.1982, at 2); and the amended proposal for a Council
Directive on voluntary part-time work (OJ C 18, 22.1.1983, at 5). See also the initiatives
from the 1990s: the proposal for a Directive on certain employment relationships with regard
to working conditions (COM (90)0228, OJ C 224, 8.9.1990, at 4); the proposal for a
Directive on certain employment relationships with regard to distortions of competition
(COM (90)0228, OJ C 224, 8.9.1990, at 6); and the proposal for a Directive complementing
the measures to encourage improvements in the safety and health at work of temporary
workers (COM (90)0228, OJ C 224, 8.9.1990, at 8 as amended by CO; (90)0533, OJ C 305,
5.12.1990, at 12), later on resulting in the Council Directive 91/383/EEC supplementing the
measures to encourage improvements in the safety and health at work of workers with fixed-
duration employment relationships or a temporary employment relationship (OJ L 206,
29.7.1991, at 19). See also the immediate predecessor of the Fixed-term Work Framework
Agreement, the Commission initiative as part of the second stage consultation with
management and labour pursuant to Article 3(3) of the Agreement on Social Policy,
“Flexibility in working time and security for employees (atypical work)” of 9 April 1996, PE
220.571.
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the European Council’s Directive 1999/70/EC of 28 June 1999 concerning the
Framework Agreement on Fixed-term Work concluded by ETUC, UNICE and
CEEP.2 The purpose of the agreement is twofold: it sets out to
improve/guarantee the working conditions of fixed-term workers through the
application of the principle of equal treatment or non-discrimination; and at the
same time it is meant to restrict the permitted use of fixed-term work by
establishing a framework to prevent abuse arising from the use of successive
fixed-term employment contracts or relationships (Clause 1). The latter aim is
achieved not by setting any specific standard, but through a formal request for
the introduction of one or more of the following measures: (a) objective reasons
justifying the renewal of such contracts or relationships; (b) the maximum total
duration of successive fixed-term employment contracts or relationships; (c) a
set number of renewals of such contracts or relationships (Clause 5). Such
measures are only necessary where there are no equivalent legal measures to
prevent abuse, and they are to be introduced in a manner which takes account of
the needs of specific sectors and/or categories of workers and leaves a
considerable scope for determination as regards the implementation and
application of the Directive/Framework Agreement to the social partners. As
regards this restrictive aspect, the Directive/Framework Agreement may be said
to evince a certain level of ambiguity, and it has been referred to as
“normalising” fixed-term work.?

The Directive is directly applicable to Denmark, Sweden and Finland, being
Member States of the European Union (EU). The Directive was to be
implemented in the Member States by 10 July 2001, with the possibility of an
extra year, if necessary, in case the implementation should ensue following
collective agreement. According to the EEA Joint Committee’s Decision No.
43/2000 of 19.5.2000, the Directive is also applicable to the EEA area and thus
to Norway as well.10

According to the Fixed-term Work Directive, the term fixed-term worker
means “a person having an employment contract or relationship entered into
directly between an employer and a worker where the end of the employment
contract or relationship is determined by objective conditions such as reaching a
specific date, completing a specific task, or the occurrence of a specific event”
(Clause 3.1). Fixed-term work is thus characterised by its duration being
stipulated beforehand as opposed to permanent employment which is of
indefinite duration. In this context, it is appropriate to recall that the issue of the
legitimate scope of fixed-term work within the flexibility discourse, which was
touched upon above, may be said to presuppose the tension between regular
“secure” employment and less secure modes of employment created by the

8 The Directive is the third directive to be introduced as a result of the Social Dialogue
according to (now) Articles 136-139 EC, and the second on A-typical Work following the
Directive 97/81/EC on Part-time Work.

9 Murray 1999.
10 Eea Supplement to OJ No. 32, 13.7.2000 at 3.
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development of traditional employment protection.ll As we will see,
preconditions here differ in an interesting way between the Nordic countries.12

In respect of the concepts referring to fixed-term work that are used in
national law, it should be pointed out that in Denmark fixed-term work is mainly
outside the statutory framework and no legal definition exists. Under Finnish
law, the concept fixed-term (viss tid) is, as is the case with the Directive itself,
also used with regard to contracts for a special task or with an indirect limit to its
duration. In Norway, the term midlertidig ansettelse (temporary employment) is
used as the common concept. Finally, in Swedish law fixed-term employment is
generally adhered to as denoting employment of limited duration (tidsbegransad
anstallning), a concept covering employment for a fixed term (visstid), fixed
season, fixed task and a number of other modes of employment of limited
duration.13 — In this article the term fixed-term work or employment will be used
in the fairly general meaning of the Fixed-term Work Directive.

2 A Statistical Background

As was already indicated, in the wake of technological development and the
globalisation of markets an increased need for allocative flexibility has generally
been perceived as forming a trend towards peripheral and distanced, and thus
fixed-term, work. This is not the place for an earnest attempt to trace such a
general development, if there is one.l* It might be useful, though, to present
some labour-market statistics relating to the proportion of fixed-term work in the
Nordic countries.

11 see also, for instance, Nielsen 2000 at 150, Schémann et al. 1998 at 24 as well as the general
assumptions of reflexive labour-law theory touched upon above in foot-note 4.

12 gee also Sigeman’s article in this volume.

13 In the Fixed-term Work Directive, however, the term visstidsanstallning is used in its
Swedish version. The proposed new Act to implement the Directive as regards the equal-
treatment principle uses, however, the traditional concept of tidsbegransad anstallning. In an
earlier proposal the term visstidsanstalld was suggested, with the express definition “an
employee holding a tidsbegransad anstéllning”, thus bridging the gap between the Directive
and Swedish employment protection legislation in general, see Sec. 3 the proposed act, Ds
2001:6. Compare also the proposal put forward by the Swedish LO, apart from employment
of indefinite duration, leaving two forms of fixed-term work: visstidsanstallning and
deputyship; see further Sec. 3.4.

14 1n the 1996 Employment Outlook by the OECD, the conclusion was that there was no clear
trend towards an increase in temporary work arrangements throughout the OECD countries.
While there was a significant increase in some countries such as Australia, France, the
Netherlands and, especially, Spain since the early 1980s, such arrangements were relatively
stable in other countries such as Japan, Germany and Denmark and had even decreased
somewhat in Portugal, Greece, Luxembourg and Belgium. In the United Kingdom, and
possibly also in Sweden, the proportion of temporary work arrangements was considered to
be pro-cyclical, and in France and Spain the growth of such arrangements could be clearly
linked to changes in legislation; see 1996 Employment Outlook, OECD 1996, at 6. —
However, in its report Employment in Europe 2001: Recent Trends and Prospects, at 17, the
European Commission observes a steady increase in the incidence of fixed-term work in the
EU over the last five years.
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It was in the early seventies that Sweden and Norway generally regulated the use
of fixed-term contracts. However, it was only in 1987 that, for instance, the
Swedish Bureau of Statistics (SCB) added data about the degree of attachment —
i.e., the mode of employment — to their Labour Force Investigations. At the
international level, studies have been presented both by the European Union and
the OECD.

According to the OECD 1996 Employment Outlook?!®, the incidence of
temporary employment in the total bulk of employment in Denmark was 12.5%
in 1983 and 12.0% in 1994; in Finland 11.3% in 1982 and 13.5% in 1994, and in
Sweden 12.0% in 1987 and 13.5% in 1994. There were no figures available on
Norway. While the incidence of temporary work on both occasions were
considerably higher among women than among men in both Sweden and Finland
(as in most countries), this was not true of Denmark.16 In any country, however,
the incidence of temporary work arrangements is much higher among young
people.l” At least in Sweden, there is also a much higher incidence of fixed-term
contracts among immigrants than among nationals.

According to European labour-force statistics for 1999, the incidence of
temporary employees — at 10.2% — seems rather stable in Denmark as compared
to earlier years while there was a slight increase in Sweden (13.9%) and a
considerable increase in Finland (18.2%) as compared to 1994.18 According to
national statistics, the incidence of fixed-term work in Norway was 12% in
1997, decreasing to 9% in 2000.1° The average incidence of fixed-term work in
the EU as a whole was 13.2% in 2000.20

Not least in Sweden there has been a growing interest in the patterns of fixed-
term work arrangements over the years, and there are now a number of reports
on the issue.2! These reports cannot be reviewed in detail here; but it may be
worth noticing that the use of fixed-term contracts in Sweden seems to have
changed from being counter-cyclical in the sense that temporary work

15 Table 1.6. Statistics build on the European Union Labour Force Survey, supplied by
EUROSTAT, and on national labour-force surveys. In addition, the 1993 Employment
Outlook by OECD contained an analysis of temporary employment.

16 |n Finland the incidence among men was 9.3% and 13.3% among women in 1982; and 12.3%
as compared to 14.7% in 1993. In Sweden the incidence was 9.7% among men and 13.9%
among women in 1987, and 12.3% as compared to 14.6% in 1994. In Denmark, finally, the
incidence were 12.2% among men and 12.7% among women in 1983, and 11.1% and 12.9%
in 1994.

17 1n 1994, the share of temporary employment among people aged 16-19 years was 28.6% in
Denmark and 61.1% in Sweden and in the age-group 20-24 years 33.1% in Denmark and
39.5% in Sweden, whereas the share among people aged 25 or more was only 7.6% and
9.6%, respectively.

18 Eurostat, European Social Statistics — Labour Force Survey results 1999, Luxembourg 2000,
Table 28.

19 “http://www.ssb.no/aarbok/tab/t-0601-243.html”.

20 The European Commission’s report Employment in Europe 2001, Recent Trends and
Prospects, at 17.

21 see, for instance, Wikman et al. 1998 and the Swedish LO’s report Anstéllningsformer och
arbetstider 2001, Stockholm 2001.
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arrangements were more widely used in recessions, to actually being pro-
cyclical.22

3  The Legal Regulation of Fixed-term Work in Nordic Labour Law
3.1 Denmark

The social partners’ collective bargaining and regulations by collective
agreements are crucial to Danish labour law. This applies to employment
protection as well. The general view that employment protection is for the social
partners to decide upon is the reason why Denmark has not ratified the ILO
Convention No. 158 concerning Termination of Employment at the Initiative of
the Employer. There is thus no generally applicable employment-protection
legislation in Denmark, though the EU membership has lead to some specific
statutory regulation. The situation of the salaried employees in the private sector
is regulated by the Danish Act on White-Collar Workers (Funktionaerloven)
from 1938. The employment protection of extensive groups of employees are
regulated in the Master Agreement, Hovedaftalet, between Dansk arbejds-
giverforening (DA) and Landsorganisationen (LO). With regard to other groups
the freedom-of-contract principle prevails, and regulation may be found in
collective agreements or in the individual employment contract.

As a consequence, and in contrast to the other Nordic countries, no particular
legal regime exists for fixed-term work in Danish labour law. In respect of
salaried employees in the private sector, however, there are special regulations
concerning the expiry of some temporary employment contracts in Sec. 2 of the
Act on White-Collar Workers.

In Danish labour law there is no legal definition of a fixed-term contract but
an underlying assumption that an employment contract is either entered into on
condition that it expires on notice, or, for a specific term or task. Should the day
of expiry be expressly agreed upon in the employment contract, we are dealing
with a “fixed-term” or “fixed-task” employment outside the scope of the Act on
White-Collar Workers as well as other agreed conditions for open-ended
employment.23 In these cases, employment is in principle guaranteed under the
conditions agreed upon.z* As a rule, once these conditions have been fulfilled,
the employment ends automatically without notice, etc.2> There may, however,
on occasion be a right for the employee to end the employment even before the

22 Compare footnote 14 above. Danish patterns as regards fixed-term work are discussed in
some detail in Schémann et al. 1998.

23 see U 1995/660 H.

24 see, for instance, VL 1938.94 8 avd. 24 May 1995. See further Hasselbalch 1997 at 171-173
and 230.

25 This notion of fixed-term employment also covers agreements implying that the employment
automatically comes to an end once the employee reaches a certain age. General practices in
the relevant branch of industry — equivalent to a collective agreement, which does not have to
be in writing under Danish labour law — as well as too unprecise an agreement may lead to
the application of the rules on notice in Sec. 2 of the Act on White-Collar Workers, FV 5/4
1983.
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end of the period agreed upon.26 The parties may also have agreed on the
possibility of premature termination upon notice. As was already indicated, in
Denmark the freedom-of-contract principle prevails. The parties to a fixed-term
employment contract are thus in principle free to decide the conditions. —
Ultimately, the Court determines whether a fixed-term or fixed-task agreement,
for reasons of unreasonableness or abuse, may be considered to come under the
rules on notice in Sec. 2 of the Act on White-Collar Workers or elsewhere.2” —
There are also collective agreements which contain special rules on fixed-term
work. This is usually the case in branches where such modes of employment
have a traditionally strong position as is the case in the construction business.28

Sec. 2 of the Act on White-Collar Workers is a rule on the right to a period of
notice at the expiry of a contract.2® However, Secs. 2.4 and 2.6 contain an
exemption as regards employment of a temporary character and of a a duration
that does not exceed three months. The general assumption is that such a
contract is — in principle — regulated by the same rules as open-ended
employment. However, within the first three months, an employee in such an
employment can immediately be dismissed without notice, if the parties to the
contract did not agree on something else. There are no formal requirements with
regard to the dismissal. The parties can even — in advance — agree that sickness
leave on the part of the employee is to be equivalent to a dismissal.30 Since the
employer has a right to immediate dismissal in these cases, he is also in a
position to change the contents of the employment — including working-time and
the duties to be performed — at one day’s notice only.

There are thus no special formal requirements pertaining to the employment
as such. To be covered by the exemption rules, however, it is for the employer to
show that the employment has not had a duration exceeding three months3! and
that it is of a temporary nature. A mere statement from the employer to the effect
that here is only a temporary need is not necessarily enough. Deputyships for
vacations and “extras” for the Christmas season are examples of employment
situations covered by the exemption.32 However, should the day of expiry be
expressly agreed upon in the employment contract, we are dealing with a “fixed-
term” or a “fixed-task” employment outside the scope of the Act.33
Sec. 2.5. in the Act on White-Collar Workers contains a special rule on the right
to a two-week notice period in case of a probationary employment that does not
exceed three months, introduced in 1964.34 The employee is, however, permitted

26 Hasselbalch 1999 at 96 and Nielsen 2001 at 312.
27 gge, for instance, U 1986.730 O, AD 92.068 and U 2000.219.
28 Kristiansen 1997 at 191. See also Hasselbalch 1997 at 203.

29 During the first six months of employment the notice period is — in principle — one month and
thereafter three months with an extra month for every three years of employment until a
maximum of six months notice.

30 see U 63.830.

31 should the employment exceed three months in duration, the general rules on notice etc.
apply.

32 see further Hasselbalch 1997 at 189.

33 See U 1994/316 V and U 1995/660 H.

34 Before this, no notice period was needed during the first three months.
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to leave without notice.3> Probationary employment — like temporary short-term
work — is seen as a kind of open-ended employment.36

Some special rules on fixed-term employment of those in education are to be
found in Ehrvervsuddannelseloven.3” Medhjaelperloven contains special rules on
agricultural and domestic workers.38 Special rules do also apply to mariners.

Basically, then, the freedom-of-contract principle prevails with regard to the
legitimate scope for fixed-term work in Denmark. As long as the expiring
conditions are expressly agreed upon, those are the ones which prevail.
Ultimately, a court of law may apply the rules on notice etc. in cases of
unreasonableness or abuse. Other employment is supposed to be entered into
with a right to dismissal upon notice. Here, the Act on White-Collar Workers
contains an exemption for temporary employment of a maximum duration of
three months, which employment can be ended immediately and without notice.
The principal view of such employment is thus that it is a type of open-ended
employment. The basic line in Danish labour law is, however, that there are no
generally applicable just-cause requirements for open-ended employment or
other general statutory employment protection.3® Because of the weak statutory
employment protection in Danish labour law, a contrast between permanent
open-ended employment and fixed-term work of a kind that would make the
legitimate scope for the latter category crucial cannot really be said to exist.40 On
the other hand, Denmark does not seem to have the same “barrier” between
regular and fixed-term employment as we find in, for instance, Norwegian and
Swedish law.41

The Act on White-Collar Workers was originally introduced in 1938. It has
been occasionally amended since. It is worth noticing, that as early as 1938,
there was a request from the Konservative Folkeparti to regulate the legitimate
scope for fixed-term contracts. However, this did not occur. A fundamental
reform was initiated in the 1970s, but the proposal presented in the mid-1980s
did not lead to any statutory changes. In 1987 the Danish LO took up the
position that it would be convenient to possess general statutory regulation of

35 see further Andersen 1998 at 446-448.

36 Compare Sweden, where probationary employment is seen as a mode-of-employment sui
generis, fixed-term in character but aimed at permanency and in dubio open for dismissal on
short notice during the probationary period agreed upon.

37 see further Hasselbalch 1997 at 194ff. and 1999 at 100.
38 see further Hasselbalch 1999 at 100 and 1997 at 196 f.

39 The Act on White-Collar Workers does, however, contain protection against not reasonably
founded dismissal, while Hovedavtalen protects against unreasonable dismissal. Other
collective agreements contain similar requirements. Generally, such protection only applies
after a minimum period of qualifying employment; see further Kristiansen 1997 at 368.
There is also the more general statutory ban on discriminatory dismissals. See further
Sigeman’s article in this volume.

40 Compare Streeck on the “neo-liberal model” and its predilection for external flexibility
strategies. A similar opinion is offered by Kristiansen 1997 at 191; however, Kristiansen also
emphasises the flexibility characteristic of Danish collective agreements.

41 schoémann et al. go as far as to say that “it is a general principle of Danish labour law that
temporary and fixed-term employees enjoy the same rights as permanent employees”,
Schémann et al.1998 at 31.
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dismissals. This requirement was repeated in 1991. Socialistisk Folkeparti and
then the Social Democrats also put forward proposals for general statutory
employment protection. No such legislation has yet been adopted, though.

The Fixed-term Work Directive and its requirements are now being
considered by the Danish legislator. The social partners (DA and LO) have
pointed out that it is essential for any legal implications to be designed in such a
way that they do not affect existing collective agreements. At an early stage the
Government, through the Ministry of Labour, held that the Directive was
unlikely to affect existing legislation.42 This approach may now have changed,
however.43 In the summer of 2001, Denmark chose to implement the Part-time
Work Directive by means of legislation. The Part-time Work Act* uses a
combination of legislation and collective-agreement regulation, giving the
dominant collective agreements a kind of erga omnes effect new to the Danish
labour market.4>

3.2 Finland

In Finland, the first limitations to the employer prerogative of dismissal at will
(after a pre-notice period) was introduced by a central collective agreement in
1966. General employment-protection regulation was introduced by the 1970
Employment Contracts Act (Lag om arbetsavtal 30.4.1970/320). The Act has
since been amended on many occasions and has now been replaced by the new
Employment Contracts Act of 2001 (Arbetsavtalslagen 26.1.2001/55). Both the
old and the new Act leave public servants outside their scope of application.
Originally, the Employment Contracts Act did not contain any limitations as
to the use of different modes of employment. In 1984, however, the use of fixed-
term contracts*¢ was limited by special stipulations in Chapter 1 Sec. 2.
According to this rule, an employment contract could be concluded for a fixed
period of time if warranted by the nature of the task, replacement of absent
workers, apprenticeship or similar reasons, or if the employer had some other
well-founded reason connected with the activities of the enterprise or with the
work to be performed. A fixed-term contract due to the needs or interests of the
employee was in principle always considered to be legitimate.4” If a fixed-term
contract or a series of such contracts had been concluded without any valid
reason, the contract was, by virtue of the provisions recapitulated above,

42 Underrzttelse till Folketingets Europaudvalg from the Ministry of Labour, 10 June 1999.

43 Notice, however, the remark on the declared intentions of the new right wing Danish
government made in Nielsen’s article in this volume, footnote 13.

44 | ovnra43af7 juni 2001 om gennemfarelse av deltidsdirektivet.
45 see Nielsen’s article in this volume and further Nielsen 2001 at 221ff. and at 143.

46 The concept viss tid is used, also with regard to contracts for a special task or with an indirect
limit to its duration (like the temporary leave of a regular employee); see Chapter 1 Sec. 2 of
the Employment Contracts Act.

47 Government Bill 157/2000 at 78.
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regarded as an employment contract of unlimited duration.#® Any contract was in
dubio regarded as being concluded for an indefinite period, and the burden of
proof rested with the one who claimed that it was for a fixed term. There are no
special formal requirements under Finnish law regarding employment contracts
(Chapter 1 Sec. 4).4° If a fixed-term contract is continued beyond the agreed time
of expiry, however, it is generally held to have turned into an open-ended
contract. There was also a special rule with regard to oral fixed-term agreements
entered into for more than a year — after one year such a contract was held to
entail the right to dismissal upon notice.

According to Chapter 1 Sec. 3 of the Employment Contracts Act, there was
also the possibility of a probationary period, regardless of the relevant mode of
employment,° of no more than three5! months (or six months in case of a four-
month period of training within the employment) upon prior agreement. Such a
probationary employment was open for immediate dismissal for acceptable (i.e.
not discriminatory or otherwise not objective) reasons.

According to a special Act the restrictions on fixed-term contracts did not
apply in the case where a long-term (meaning for more than a year) unemployed
person was hired.

The new Employment Contracts Act is an example of the trend towards the
liberalisation of Fixed-term Work.52 Notice periods have been shortened, and
whereas dismissal still — under the general rule — requires just cause, in case of
dismissals related to an individual employee the word “exceptionally” in
“exceptionally weighty reasons” has been omitted. The general aim of this
reform has been to make fixed-term employment and employment of indefinite
duration more equal, at the same time making room for increased labour-market
needs of flexibility. The Act is explicitly aimed to implement, among others,
both the Fixed-term Work and the Part-time Work Directives.53

According to Chapter 1 Sec. 3, an employment contract of indefinite duration
is still to be the “normal” mode of employment unless the contract is fixed-term
for justifiable reasons (grundad anledning). A fixed-term contract or repeated
fixed-term contracts entered into without such justifiable reasons are considered
to be of indefinite duration — i.e. abuse of fixed-term contracts is penalised. The
burden of proof still stands with the party who claims that the contract is fixed-
term.

The Act thus approves of fixed-term contracts whenever reasonably justified.
When deciding what is to be considered justifiable reasons, not only the nature
of the work itself must be taken into account but also the special needs of the
employer with regard to the size and the organisation of activities, skills among

48 However, if there were justifiable reasons such successive fixed-term contracts were valid;
see HD:1996:105.

49 gee further, for instance, Bruun 1985.
50 HD 1982 11 73.
51 The time limit was later changed to four months (6.6.1986/423).

52 Compare the Government Bill 157/2000 at 58-59. See also, for instance, Vigneau et al. 1999
at 187.

53 Government Bill 157/2000 at 56 and 57.

© Stockholm Institute for Scandianvian Law 1957-2009



288  Ann Numhauser-Henning: Fixed-term Work in Nordic Labour Law

regular staff, etc. Of course, the situations formerly listed in the Act itself still
generally prevail as justifying fixed-term employment. 54

The rules on a possible probationary period irrespective of the mode of
employment still prevail and are now to be found in Chapter 1 Sec. 4. Here a
rule was added which said that with regard to fixed-term contracts shorter than 8
months, the probationary period must not make up more than half of the
employment period agreed upon. This rule was introduced to guarantee the
“relative employment protection” or — with Blanpain® - “the implied
contractual job security inherent in fixed-term contracts”.56 Collective
agreements in Finland are known to contain rules on probationary employment.
The application of such rules is dependent upon the employers’ duty to inform
the employee in the individual case.5’

Of special interest is the new rule in Chapter 1 Sec. 5 stating that in respect of
employment benefits calculated in relation to length-of-employment, successive
fixed-term contracts — also where there are short interruptions in between the
employment contracts — are to be considered as one continuous employment.>8

According to Chapter 2 Sec. 2 par. 2, in fixed-term or part-time work it is
illegal for more unfavourable working conditions (only due to this character) to
be applied than in other employment, unless this is objectively justified.5®
Chapter 2 Sec. 6 contains a rule that obliges the employer to inform about new
job openings.

In Finnish law, too, a fixed-term contract ceases without prior notice when
the time agreed upon has expired, etc., if nothing else has been agreed upon.
Should the end of the relevant contract only be fixed indirectly, the employer is
obliged to inform the employee about the actual moment of expiry as soon as he
becomes cognizant of it. This is stated in Chapter 6 Sec. 2, which also contains
an exception to the rule that the agreed time of expiry prevails: should the agreed
duration of the employment exceed five years, there is a right for the employee
to leave in accordance with the regulation on employment of indefinite duration
after the initial five years. The special rule of the former Act on oral fixed-term
contracts, which contained a condition concerning the right to dismissal upon
notice after one year, has been abolished.

According to Chapter 8 Sec. 1 in the new Act, there is a right to immediate
dismissal irrespective of the mode of employment if there are “exceptionally
weighty reasons”.

54 Government Bill 157/2000 at 78 ff.
55 Blanpain 1999 at 8.
56 Government Bill 157/2000 at 80. It is worth noticing that the right of the employer to

temporary lay-offs does not apply to fixed-term contracts, not even if agreed upon. See the
cases HD:1995:189 and HD:1996:127.

57 Compare the Swedish case AD 1978 No. 163, where such a duty to inform was not required
even in the case of an employee who was not a member of the trade union that was party to
the collective agreement. However, nowadays see also Sec. 6a the Employment Protection
Act on the employer’s duty to inform.

58 |n the traveaux préparatoires the requirement of one year of employment for the right to paid
vacation is mentioned; see Government Bill 157/2000 at 82.

59 Note also the general requirement on justifiable reasons for any unequal treatment contained
in par. 3 of the same rule!
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Chapter 13 Sec. 7 contains the rule on the extent to which the law is semi-
compulsory, that is, the extent to which it may be superseded by collective
agreements signed by nation-wide organisations. As regards fixed-term work,
the only rule expressly mentioned there is Chapter 1 Sec. 5 on long-term
qualifications and successive fixed-term contracts.

3.3 Norway

In Norway, legal regulations on employment protection for state servants existed
as far back as 1918. The relevant Act contained an explicit exception for the
fixed-term employed. A more general discussion on the legitimate scope of
fixed-term employment was raised in relation to the 1936 Workers’ Protection
Act (Arbeidervernsloven). This Act contained a general protection against
ungrounded dismissals, and the issue of circumvention of the legal protection by
the means of fixed-term contracts was raised. Although this remained an issue
during the forties and the fifties, too, it was not until legal reforms in the
seventies that fixed-term employment was really dealt with.

A proposal for a new employment-protection legislation, put forward in 1973
by the Norwegian LO and the Social Democrats, was the starting-point for the
Norwegian Workers’ Protection and Working Environment Act (Arbeidsmiljo-
lagen), introduced on 1 July 1977. The final Act replaced the 1956 Workers’
Protection Act and was also inspired by legal developments in Sweden at the
time.

As regards fixed-term contracts (midlertidig ansettelse), the point of
departure of the 1977 Act was — and still is — that such employment was
prohibited unless explicitly permitted by law. The legitimate scope was stated in
Sec. 57.7 of the Act and covered the situations where fixed-term employment
was warranted by the actual nature of the work to be performed,5° or by
deputyships and training purposes. Later on, in 1985, an exception for
employees in labour-market measures was added. The situation of State
employees and those employed in basic schooling is regulated in special
legislation.61

After a qualifying period, fixed-term workers were also allowed some
employment protection. Thus, after more than a year of employment there was a
right to a notice-period of one month. Should the reason for not renewing the
contract be shortage of work, there was a priority right to new employment for
fixed-term workers as well if they had worked for at least twelve months within
the last two years and were sufficiently qualified (Sec. 67).

60 The bill (Ot. prp. nr 41/1975-76 at 71) mention, as examples, constructing workers employed
to complete a certain building and special experts hired to carry through a certain study and
seasonal work.

61 See Tjenstemannaloven and Grunnskoleloven, respectively. The current rule in
Tjenstemannaloven (Sec. 3) is more or less parallel to the general rule, but the scope for
fixed-term employment is somewhat broader; see Ot. prp. nr 50 (1993-94) at 165. The
regulation in Grunnskoleloven is complementary to the rules of Arbeidsmilj6loven; see Ot.
prp. nr 50 (1993-94) at 164 and NAD 1984-85.565.
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There are special provisions on a probationary period applicable irrespective of
the mode of employment (Sec. 63). Such an agreement must be made in writing
for a specified period not exceeding six months, during which period special
rules on the rights to give notice prevail. The notice period is two weeks, such
notice must be related to the qualities of the employee and the employer’s
justification is ultimately decided by the courts.62

The 1977 Act was revised in the nineties and the provisions concerning fixed-
term employment are now stipulated in Sec. 58 A, introduced on 6 January 1995
(No. 2).83 In general, though, the scope for fixed-term employment was not
really changed. The primary aim was to make the regulation more clear-cut.

The general aim of the Act is still to secure protected — i.e. indefinite-duration
— employment (Sec. 1 par. 2). The current rules on the scope of fixed-term
employment are by far the strictest amongst the Nordic countries. The regulation
reminds one very much of the rules in the original Swedish Employment
Protection Act of 1974.64

According to Sec. 58 A par. 1, a fixed-term employment can only be agreed
upon in the following situations:

a) when justified by the actual nature of work, which would have to differ
from the work generally performed within the activities of the employer,

b) for training purposes or deputyship,

c) for employees in labour-market measures when so stipulated by the
competent Ministry,

d) with regard to leading positions (so-called aremalstilsetting),

e) with regard to active sportsmen and some other positions within organised
sports,® and finally,

with due support in a collective agreement entered into by a nation-wide trade
union on the employee side, with regard to work of an artistic, research— or
sports-related character.

Fixed-term employment due to the nature of the work to be performed itself
requires the job in question to be of a temporary nature and to differ somewhat
from the work carried out by regular employees. Though case law seems to
require less marked differences in relation to regular tasks than early Swedish
case law,56 it does not include more general variations in demand, as the
Swedish exception for temporary work-load does. Seasonal work is covered by
this rule.

There is no explicit definition on practice work (praktisarbeid); but it is
generally considered to presuppose an apprenticeship or refer to a training period
prior to education and professional development.6”

62 see, for instance, LARD 1977-78 at 109 and Rt. 1983 at 537.

63 See NOU 1992:20, Ot. prp. nr 50 (1993-94).

64 Compare Ot.prp.nr.50 (1993-94) at 164, Fanebust 1997 at 73 and Sec. 3.4 of this article.
65 Added on 17 January 1997 (No. 12).

66 See NAD 1981-83.114 Oslo as compared to SAD 1975:64 and further Fanebust 1997.

67 See further Opt. prp. nr 50 (1993-94) at 165 and Storeng, Beng and Due Lund 1996 at 55 as
well as the Swedish debate prior to the acceptance of fixed-term work during school
holidays.
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The requirements pertaining to a legal deputyship are developed in case law. In
general it presupposes the replacement of a regular employee,t® though more
general replacement may be accepted during holidays, for instance. Successive
deputyships are not especially regulated, but may — when covering a more
permanent need — be declared as an employment of indefinite duration.59

The possibility of fixed-term contracts in the case of leading positions was
introduced into the Act in 1995, the regulation that already existed in the public
sector serving as an example.”® The rule is only applicable to very high positions
where a certain “re-cycling” is required. At the same time, the “relative”
employment protection inherent in fixed-term employment, especially when it
lasts for a comparatively long time, gives the employee in question the
opportunity to fulfil his task without undue external intervention.”®

As regards the possibility of special rules on fixed-term employment in
collective agreements, maybe what is most remarkable is that such rules may not
refer to other groups of workers than the ones actually mentioned in the Act
itself.

Normally, a legitimate fixed-term contract under Norwegian law expires
when the time is up or the task agreed upon has been completed. As was already
indicated, after a qualifying period of more than a year the employee is entitled
to a pre-notice period of one month. Such notice should be in writing, and the
relevant period is two weeks. In Norway there is also a right to give notice
according to the general rules if nothing else has been agreed.?2

A fixed-term contract without due legal (or collectively agreed) support can
be declared an employment of indefinite duration upon request within a year
from the day of termination.

To a Swedish person, the Norwegian legislation is like an echo of the original
Employment Protection Act of 1974. In the summer of 2001 an investigations
committee was called upon to revise the current Act. It is too early to say
anything about the results of the work of the committee, but as a member of the
EEA-area Norway is also under the obligation to implement — among others —
the Fixed-term Work Directive.

3.4 Sweden

The Swedish regulation on fixed-term work is mainly to be found in the
(1982:80) Act on Employment Protection (anstallningsskyddslagen). General
legislation on employment protection was not introduced in Sweden until 1974,

68 See, for instance, LARD 1979 at 246.
69 See Rt. 1989 at 1116 and also Rt. 1991 at 872.
70 Tjenstemannaloven Sec. 3 No. 2f and Kommuneloven Sec. 24 No. 3.

71 Compare the rule on at least a six-year term in the public-sector regulation and also Swedish
labour-market practices with so-called “six-year positions”. Sec. 58 A does not, however,
stipulate any minimum term.

72 Evju 1990 at 277.

© Stockholm Institute for Scandianvian Law 1957-2009



292  Ann Numhauser-Henning: Fixed-term Work in Nordic Labour Law

through the first Act on Employment Protection (1974:12).73 This was also when
general rules on the use of fixed-term contracts were introduced.”

According to the 1974 Act, fixed-term work contracts were allowed only if
the particular nature of the assignments provided a motive, or if the employment
involved practical training or a deputyship. The rules concerning categories of
employment set forth in the Act could (and still can) be replaced by collective
agreements. To be valid, a fixed-term work contract must either be directly
authorised by law or be supported by a collective agreement.”> Moreover,
according to the Act, an employment is to be considered as permanent unless
other terms have actually been agreed upon.

The rules have been changed on a number of occasions since 1974.

Through the introduction of the 1982 Act,’¢ fixed-term work was also made
permissible in connection with the following factors: holiday work; temporary
piling-up of work; closeness to a long National Service period; work undertaken
by old-age pensioners; and employment for a probationary period. Fixed-term
work owing to the temporary piling-up of work and employment for
probationary periods had previously called for support in a collective agreement.
(And many collective agreements gave such support, though on the basis of a
differentiated set of rules.)

In 1993/94 the 1982 Act was changed on several points.”” As regards fixed-
term work, the most important change was that employment for temporary-
piling up of work was now permitted for a total of twelve (instead of six) months
out of two years, and that the maximum period of probationary employment was
extended from six to twelve months. In 1995, when the Social Democrats were
back in government, these legal changes in the Act were restored.’ Later on,
however, in 1997, the Social Democrats made some important changes in the
1982 Act themselves.”

The most significant changes involved the introduction of a new mode of
fixed-term work — agreed fixed-term employment (6verenskommen visstids-
anstallning) and a time limit to the permitted duration of deputyships. In
addition, very important changes were made to the rules on the semi-compelling

73 Government Bill 1973:129. As to the earlier development of employment protection in
general, see further Henning 1984 (summary in English) and Glava 1999.

74 see further Numhauser-Henning 1986.

7S There is no general obligation on the employer to explicitly indicate the specific legal ground
for the fixed-term employment concerned, though; see AD 1983 No. 113 and 1999 No. 7.

76 Government Bill 1981/82:71.

77 Government Bill 1993/94:67. See also SOU 1993:32, Ny anstallningsskyddslag (A New
Employment Protection Act), whose proposals were considerably more far-reaching.

8 Government Bill 1994/95:76.

79 Government Bill 1996/97:16, En arbetsratt for okad tillvaxt (A Labour Law for Economic
Increase). The reform was preceded by a Labour-Law Commission made up of the social
partners with the mission of finding solutions to the labour-market problems that existed,
according to the social partners themselves. The Commission finished its work in May 1996
without reaching a joint opinion. Nor was an agreement reached when the Commission
resumed its work with the assistance of a mediator during the very same year, and so the
Commission was dissolved.
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character of the Act, as well as some changes concerning the periods of
qualification for notice, re-employment and the like.

The current rules on when fixed-term work is permissible are thus set forth in
Secs. 5, 5a and 6 of the 1982 Act in its current wording.

According to Sec. 5, contracts concerning fixed-term work (tidsbegréansad
anstallning) may be made in the following cases:

1. Contracts referring to a certain period of time, a certain season, or a
certain assignment, if the reason is found in the particular nature of the
work.80

2. Contracts referring to a certain period of time involving deputyship,
practical training, or holiday/vacation work.

3. Contracts referring to a certain period of time, not more than a total of six
months out of two years, due to temporary piling-up of work.s!

4. Contracts valid for the time up to the date where the employee is due to
take up National Service duties, or begin doing other comparable service,
lasting for more than three months.

5. Contracts for a certain period of time, referring to employees who have
attained retirement age.

With regard to deputies, as from the first of January 2000, the applicable rule
states that when an employee has been employed as a deputy for a total of more
than three years out of five by the same employer, the employment is to be
considered permanent.82

According to Sec. 5a an agreed fixed-term employment is permitted for a
maximum period of twelve months out of three years, no employment lasting for
less than one month. On first hiring staff and three years thereafter, new
companies may resort to this type of contracts for a maximum of 18 months out
of three years as regards one and the same employee. An employer may have a
maximum of five employees on this type of contract at one and the same time.83

80 Atan early stage, rather strict standards were set in case law for the application of this rule —
see, for instance, AD 1977 No. 91. As for the 1982 Act, however, see also AD 1983 No. 113,
AD 1984 No. 77 and AD 2000 No. 51.

81 See, for instance, AD 1990 No. 3.

82 According to figures presented by the LO, the number of deputyships decreased from
180,000 to 158,000 — all within the municipal sector — as a result of this rule; see P& vems
villkor? Om tidsbegransade anstallningar (On who’s Conditions? On Fixed-Term
Employment), LO, Stockholm, September 2001. Before the reform, successive fixed-term
employment as a deputy could go on for a practically unlimited period as long as it was a
matter of “genuine replacement”, see AD 1984 Nos. 64 and 66, especially. As regards the
concept “genuine replacement”, see, for instance, AD 1985 No. 130 and AD 2002 No. 3.

83 see AD 1999 No. 7. On the sometimes complicated relation between the new mode of
employment and existing rules on fixed-term employment in collective agreements, see AD
1998 No. 36.
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Sec. 6 states that fixed-term work contracts referring to employment for a
probationary period may be made if the probationary period does not exceed six
months.84 Such an employment can be terminated without reasons given at any
time before the period agreed upon expires with a two-week notice period. If the
probationary period agreed upon is exceeded, the employment automatically
changes character from fixed-term to an open-ended “regular” employment.8>

As is the case in Norway, according to Swedish law certain employment-
protection devices apply also to fixed-term workers. After a minimum of twelve
months of employment during the last three years (or in seasonal work six
months of employment during the last two years), there is a right to a one-month
notice period according to Sec. 15 of the Employment Protection Act. For
workers meeting these requirements there is also a right to re-employment in
case renewal is denied on the grounds of shortage of work (Sec. 25).86 Neither of
these protection devices applies to workers in probationary employment, though,
where the special rules described above are applicable instead.8”

According to Sec. 2 contracts shall, in principle, be invalid insofar as they
purport to exclude or limit employees’ rights. Deviations may be made by the
social partners from — among a number of rules — Secs. 5, 5a and 6, though.88
Since 1996 there is no longer a requirement that this shall be done by means of
collective agreements concluded or approved by a central organisation of
employees. A collective agreement at any level is enough, provided that there
normally exists a collective agreement on other issues at central level between
the parties concerned.

According to Sec. 28, an employer who is bound by a collective agreement

and forms a contract of employment of limited duration for work to which the
collective agreement refers, shall notify the relevant local organisation of
employees of the employment contract without delay. Such notice shall also be
given when a collective agreement is temporarily not in force. No such notice is
necessary, however, if the employment is not to exceed one month.
Deviations from the rules on fixed-term work may be stipulated in another Act
of Parliament or by some statute decreed in accordance with such an Act.
Especially as regards State employees, the question of fixed-term work is
regulated by means of special statutes.

84 There are thus no special requirements for an initial probationary period according to the law.
The Labour Court has, however, occasionally regarded probationary employment as an
instance of abuse — see AD 1991 No. 40 (low-skilled job with the State after many years of
qualifying employment on other similar State jobs). Not so in AD 1991 No. 92 (construction
worker well known to the employer but now in a more leading position) and 1987:148
(formerly permanently employed person in a new paosition), though.

85 |f so stated in a collective agreement, a fixed-term employment may also be initiated by a
probationary period, AD 2000 No. 6.

86 See, for instance; AD 2000 No. 26.

87 Nor is a fixed-term contract according to Sec. 5.4 considered to imply a right to re-
employment; see AD 1986 No. 60.

88 Case law contains many cases on fixed-term employment according to collective agreement;
one third out of about a hundred cases related to fixed-term employment since 1984 concern
collective-agreement regulation.
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Recently a proposal was put forward regarding the implementation of the Part-
time Work and the Fixed-term Work Directives.8® In respect of the legitimate
scope of fixed-term work no changes were made to the currently valid
regulations just described, whereas a new Act is intended to guarantee the equal
treatment of part-timers and fixed-term workers as compared to full-timers and
regular workers (see further Sec. 4.4 below).

More far-reaching amendments to the employment-protection legislation,
including the regulation of different modes of employment, are being
contemplated, however. The Swedish National Institute for Working Life has
been commissioned to draft a more general reform of Swedish labour law, the
proposal being scheduled for the autumn of 2002.90 Quite radical changes as
regards fixed-term work are known to be under discussion.

Recently the Swedish LO presented its solution for a modern and less
complicated labour law.%1 Concerned about the increase in fixed-term work on
the Swedish labour-market in the nineties (not least among their own members),
the LO expressly aims to enforce permanent employment as the normal mode of
employment, to increase employment protection for the fixed-term workers, to
simplify rules for the benefit of both parties and to counteract any form of
discrimination. First, in dubio any employment is held to be an open-ended full-
time employment.?2 Only two kinds of fixed-term employment would replace
the quite numerous modes that exist today: fixed-term and deputyship
employment. Fixed-term employment would not require any justification but
would after twelve months of employment during the last three years
automatically turn into an employment of indefinite duration adhering to regular
rules on dismissal, etc. Moreover, after six months there would be a priority
right to re-employment. This is also the case after twelve successive contracts
within twelve months. If the employee demands it, the employer is always
obliged to justify a decision not to renew a contract, a justification which can
ultimately be tested in court. Deputyships would adhere to today’s rules. A
fixed-term contract could also be terminated in advance according to regular
dismissal rules — that is, it would require just cause etc. — Such a solution would
of course relax the rules on the legitimate scope of fixed-term work — indeed a
radical view to be held coming from the LO. Short-term employment can always
be used. The possibility to challenge a refusal to renew the employment contract
would, on the other hand, make any fixed-term employment much more equal to
open-ended employment. Just how similar they would turn out to be depends on

89 Government Bill 2001/02:97. See also the Ministerial report Ds 2001:6.

90 Government decisions 2000-07-13 N 2000/2486/ARM, 2001-10-04 N 2001/4141/ARM and
N 2001/6439/ARM. Compare also the Government statements on an apparent will to
reassess the issue of the legitimate scope for fixed-term work in the future in Government
Bill 2001/02:97 at 53, awaiting the results of the said commission.

91 Forenkling for okad anstallningsstrygghet — ett diskussionsunderlag fran LO (Increased
protection in employment by means of simplification), LO, Stockholm, October 2001. The
proposal is known to have been elaborated in co-operation with the central organisation of
the salaried employees (TCO), which organisation however withdrew from the initiative
seemingly awaiting collaboration with the academics (SACO) as well.

92 According to the proposal part-time requires special justification and the number of working
hours must be fixed in advance — the latter to avoid “on-call” solutions.
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the causes required for justifying the refusal. Here one can imagine that reasons
of the same type as are now (mostly) necessary to justify a fixed-term contract in
the first place would come to mind. Maybe such a solution would not be so
different from the Finnish solution in the new Employment Contracts Act after
all, though of a different design. In Finland there is, in principle, a need to justify
objectively any fixed-term contract; in Sweden there would be a need to justify
its termination! The maximum-duration rule would do away with the frequent
use of long-term and/or successive fixed-term contracts in the Swedish labour
market. | would guess that deviating rules in collective agreements would have
to save the really necessary ones.

3.5 Conclusions

As was indicated above, there is an interrelation between legal developments of
employment protection in regular employment and the scope of fixed-term work.
Restrictions on the use of fixed-term work are normally initiated in the context
of risk of circumvention of legal restrictions on the employer’s right to dismissal
at will. In Norway, the issue of restricting the legitimate scope of fixed-term
employment became an issue of debate quite early, owing to — as compared to
the other Nordic countries — an early development of legal employment
protection. In Sweden, too, the legitimate scope of fixed-term employment was
to become an issue for the legislator when general employment protection was
introduced in the early seventies. In Finland legislated restrictions on the use of
fixed-term contracts were introduced in 1984. In Denmark, however,
employment protection — though partially legislated — is still not considered a
general concern of the legislator; consequently there is, in principle, no statutory
framework as regards the use of fixed-term contracts.

In Danish law the legal point of departure where the legitimate scope of
fixed-term work is concerned is the freedom-of-contract principle. In the other
three Nordic countries, the starting-point is rather that fixed-term employment is
in principle prohibited. This is especially true with regard to Norway, where the
legal scope is carefully — and still quite strictly — regulated. In Norway there is
also limited scope for deviating regulation by the social partners. In Sweden, too,
fixed-term work is only accepted when especially provided for by law and/or
collective agreement. Here, however, the legislated list of permissible situations
is considerable; so-called agreed fixed-term employment is only restricted in
time (and the number of workers); and the scope for deviating collective
regulation is, in principle, unlimited. As regards Finland, however, the starting-
point may be called into question. Since any fixed-term employment needs
grounded reasons, the point of departure may be said to be prohibitive in
principle. However, an “open-ended” rule such as the current Finnish one may
also be described as a general right to use fixed-term contracts whenever there
are grounded reasons. Moreover, any restriction on the use of fixed-term
employment calls for a legal claim to the effect that there are no justifying
reasons for the specific employment. Since the possible lines of argument on the
part of the employers are legion, and quite difficult to predict, such legal claims
may not become so frequent.
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All the Nordic countries may be said to consider “regular” employment of
indefinite duration the “normal” mode of employment, though, in the sense that
the burden of proof as regards any other (i.e. fixed-term) mode of employment
rests with the one (normally the employer) who claims that the employment is
fixed-term. If no such limitation can be proven, the employment is considered to
be of indefinite duration.

In case a fixed-term employment has been agreed upon, there is the question
— at least in Finnish, Norwegian and Swedish law — whether this mode of
employment is legitimate. If there is no such justification, the employment is
regarded as being of indefinite duration.

Furthermore, despite the differences with regard to an initial positive or
prohibitive approach to fixed-term work, in all four countries legal instruments
for the sanctioning of abuse have evolved. While it would seem that Norway,
and also Sweden, are in a better position when it comes to sanctioning
unjustified (first) contracts, where the abuse of successive fixed-term contracts is
concerned Finland and Denmark appear to be ahead of Sweden.

4 Fixed-term Work Regulation and the Fixed-term Work Directive
in Nordic Labour Law

4.1 Restrictions on the Use of Fixed-term Work

The question to be dealt with in some detail in this section is to what extent the
different legal solutions of the Nordic countries hitherto described meet the
requirements of the European Council’s Directive on Fixed-term Work, now the
common denominator for the Nordic countries as well. My aim is not primarily
to examine the scope of the rules of the Directive as such; rather, | will describe
the national law of the respective Nordic countries in relation to these rules.

The Fixed-term Work Directive’s purpose — apart from ensuring that working
conditions for fixed-term workers are not less favourable than those of regular
workers — is said to consist in restricting the permitted use of fixed-term work by
establishing a framework to prevent abuse arising from the use of successive
fixed-term employment contracts or relationships (Clause 1). As was already
indicated above, this is done not by stating a “material” minimum standard as
regards the legitimate scope of fixed-term work but through the requirement on
Member States to undertake one or more of some express measures “where there
are not equivalent legal measures to prevent abuse” (Clause 5(1)). Furthermore,
Member States and/or the social partners shall determine “where appropriate”
the conditions under which fixed-term contracts shall be regarded as
“successive” and the conditions under which fixed-term contracts “shall be
deemed to be contracts or relationships of an indefinite duration” (Clause 5(2)).
The requirements thus seem more formal than real, and they have been labelled
so as to “facilitate the creation of national rules which govern recourse to
temporary work” and be “little more than a platform for national level
bargaining about temporary work” while not really regulating its scope — indeed
the Directive presents temporary work in its non-abusive form as a
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fundamentally benign phenomenon.?3 Even so, the preamble clearly states that
regular employment is still to be the “normal” mode of employment.

As regards the possibility supplied by Clause 5(2) to define the concept
“successive fixed-term employment” and thus the range of the Fixed-term
Directive more precisely, this has not been used in the Nordic countries. In
principle this determination can be said to rest with the courts, within the
concept of abuse, in all four countries. A matter of certain interest here,
however, is the rule in Chapter 1 Sec. 5 of the new Finnish Employment
Contracts Act which expressly states that with regard to employment benefits
calculated in relation to length of employment, successive fixed-term contracts —
also where there are shorter interruptions — are to be considered one continuous
employment.

Below, I will examine the different national legal orders in relation to the
legal measures proposed by the Directive.

4.1.1 Objective Reasons Justifying (the Renewal of) Fixed-term Work

The Directive expressly requires objective justifying reasons at the renewal of
fixed-term employment only, and not in the context of first contracts. This is at
least the most common interpretation, though other readings are known to
exist.9

In Denmark employers do not have to invoke a substantive reason for hiring
workers on a fixed-term basis; instead, the freedom-of-contract principle
prevails. Ultimately, however, the courts determine whether a fixed-term or
fixed-task agreement, for reasons of abuse or because it is deemed unreasonable,
should be considered to come under the rules of open-ended employment,
whether legislated or in a collective or individual agreement. In Finland the new
Employment Contracts Act requires that, in principle, any fixed-term contract —
whether first or successive — has to be based on justifiable reasons. The nature of
the job itself and/or conditions at the employer’s dictate its lawful character. The
rule in itself, however, is of an “open-ended” nature, and it is ultimately for a
court to decide whether there are sufficient grounds or not. The Act was only
just introduced and there are as yet no authoritative interpretations in case law.
Norway constitutes an example of a legislation which strictly adheres to the idea
of fixed-term work as legitimate only when objectively justified. And the
accepted justifications are rather few; the particular nature of the job, deputyship
and practical training periods. There is also the additional possibility to permit
fixed-term work by collective agreement, but this possibility is restricted to
professionals/groups of workers where such justified reasons for fixed-term
work are more or less inherent. With regard to Sweden the situations listed in

93 Murray 1999. See also the criticism presented by the European Parliament (PE 230.208/fin 1,
30 April 1999 A4-0261/99) as well as, for instance, Weiss 1999 and Lorber 1999. There are,
however, more extensive interpretations of the regulation; Compare for instance Bruun and
Bercusson in Vigneau et al. 1999.

94 see, for instance, Blanpain 1999, Weiss 1999 and Lorber 1999 as well as the European
Parliament at 12 and 14 and B.3(b) (ii) (...). Differently, Bruun and Bercusson in Vigneau et
al.1999.
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Sec. 5 of the 1982 Employment Protection Act are situations where fixed-term
work is considered typically warranted, and so is probationary employment
according to Sec. 6. The 1982 Act goes further than Clause 5(1)(a) in the
Framework Agreement in that it requires such legal grounds for any — also first —
fixed-term work contracts, not only to justify a renewal. Until 1997 Sweden thus
as a rule required special reasons for fixed-term work, though deviating/
complementing regulations in collective agreements were unlimited in scope.
Maybe it is only natural to presume, however, that a branch-of-industry
agreement (and now also a local agreement) is objectively justified by its very
nature.% In contrast, where agreed fixed-term employment according to Sec. 5a
is concerned no special (objective) reasons are required at all.

In all the Nordic countries, the scope of legitimate fixed-term work includes
seasonal work and other employment that is fixed-term owing to the specific
nature of the work. Even Norway is open to at least negotiated solutions in
special branches of work beside the statutory framework. In Norway, however,
in contrast to the other three Nordic countries, employment for the reason of a
temporary increase in workload seem to be outside the legitimate scope for
fixed-term work. In all four countries, deputyship work falls within the
legitimate scope. Probationary employment also seems to meet the requirements
of all four regulations. Though not dealt with here in any detail, it is also
possibly true that trainees and workers under different labour-market-political
measures may work under fixed-term contracts in the Nordic countries.%

4.1.2 Maximum Total Duration of (Successive) Fixed-Term Contracts

In Denmark there is no provision which sets a maximum duration for such
contracts. Collective agreements may, however, impose such limits, and the
courts may punish abuses of the fixed-term mode of employment including
abuses linked to duration.®” In Finland there is no other rule concerning the use
of fixed-term contracts than the general requirement of justifiable reasons.
However, if there are no such justifiable reasons when a court examines a
relevant case, the contract is regarded as being of indefinite duration. The
temporary character of a job itself is typically what justifies a fixed-term
contract, though, and the longer the intended period the more special the
requirements — or so one would expect. There is still, however, a special rule on
a right for the employee to leave when the fixed-term agreed upon exceeds five
years, so presumably longer fixed-term employment may be lawful as such. In
Norway there are to my knowledge no explicit rules limiting the duration of
legitimate fixed-term employment. In Sweden, finally, the rule on agreed fixed-

95 This goes at least for the line of argument of the Swedish legislator and, one may presume
from various clauses of the framework agreement, also for Community Law.

96 According to Clause 2(2) Member States after consultation with the social partners or the
social partners themselves may provide that the agreement (and thus the Directive) does not
apply to initial vocational training and apprenticeships schemes and employment which have
been concluded within the framework of a specific public training, integration and vocational
retraining programme.

97 see, for instance, U 1986.730 O.

© Stockholm Institute for Scandianvian Law 1957-2009



300 Ann Numhauser-Henning: Fixed-term Work in Nordic Labour Law

term employment which was introduced into the 1982 Employment Protection
Act in 1996 provides an example of a new rule in the Swedish context: it allows
Fixed-Term Work without specific justification, but restricts the duration (and
number of workers!) of such recruitment schemes. As regards the compliance
with Clause 5 of the Framework Agreement, though, the rules on fixed-term
work in Sec. 5.3, 5a and 6 do meet the clause 5(1)(b) requirement for a
maximum total duration of fixed-term employment contracts and relationships —
single as well as successive ones. Swedish law may be said to combine two
techniques of limiting the duration of first and/or successive fixed-term
employment: through different rules on maximum duration according to the
reason for hiring, and through setting a reference period within which the
employment of a worker on a fixed-term basis is considered.®® The new rule in
Sec. 5 fine puts a maximum to longer single or successive deputyships as from 1
January 2000. It should be noted, though, that those time limits are restricted to
fixed-term work contracts of one and the same type (deputyship).

4.1.3 The Number of Renewals of Successive Fixed-term Contracts

In Denmark it is, as was already indicated on a number of occasions, ultimately
the business of the courts to impose such limits within the concept of abuse.
Successive employment is known to have been held to constitute abuse.99100
Should a fixed-term employment exceed the initially accorded time, without a
new fixed-term contract being entered into,101 the employment is regarded as an
open-ended one. In Finland there are no special rules apart from the general
requirement on justifiable reasons. Every fixed-term contract is assessed on its
own merits, and there is no prohibition on, for instance, successive deputyships.
However, abuse of the fixed-term mode of employment is sanctioned by the
employment in question being regarded as one of indefinite duration. Thus, it is
ultimately for the court to determine whether a series of fixed-term contracts is
abusive. The measure of restricting the number of permitted renewals of fixed-
term work (clause 5(1)(c)) is not used in Sweden. It is ultimately for the court to
determine whether a series of fixed-term contracts is abusive. Here, however, as
in Finland every fixed-term contract is judged on its own merits and single and
successive fixed-term employment for quite a number of years is known to have

98 As regards the rather complex application of these rules, see, for instance, AD 1990 No. 3.

99 |n the case U 1986/730 O, four fixed-term contracts amounting to more than two years of
employment were considered to be contrary to the rules of Sec. 2 Funktionaerloven. See also
U 2000.219. However, the opposite conclusion was reached in U 2000.1445. The line
between legitimate and illegitimate successive deputyships has been criticised as being
blurred. Legitimate expectations of continued employment on the part of the employee as
well as business necessities seem to be taken into account. See further, for instance,
Hasselbalch 1997 p 190 and Andersen 1998 at 457-459.

100 “On-call” contracts seem to be accepted, though. U 1948/864 H, Andersen 1998 at 457.

101 Compare U 1995.6 H. Here three successive fixed-term contracts (by way of replacements
for three different absent employees) with the same employer were considered as three
separate — and legitimate — employment contracts and not a way to circumvent Sec. 2
Funktionaerloven.
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been accepted. In Norway the situation seems to be much the same as in
Sweden.102

4.1.4 Conclusions

In its report on the Commission proposal for a Council Directive concerning the
Framework Agreement on Fixed-term Work, the European Parliament observed
that at least one of the three alternative measures had already been fulfilled in
most Member States. Only two Member States would have to introduce
completely new legal provisions to this end. The two Member States held to be
in “breach” of Clause 5 of the Framework Agreement were the UK and Ireland;
but Denmark has also been mentioned alongside them in this context.103

In principle, Denmark — by contrast to the other Nordic countries — represents
a legal system which does not provide any specific regulations on fixed-term
work, nor any statutory restrictions on the use of fixed-term workers. The
Danish solution, so far, is thus agreed terms in combination with the “abuse
doctrine” applied by the courts. However, case law indicates that the possibilities
to organise successive fixed-term work are not after all necessarily less restricted
in Denmark than, for instance, in Sweden. Then again, there is no express legal
intention to combat abuse of successive contracts, and the general Danish
solution implies that issues related to fixed-term contracts primarily tend to be
raised when a worker comes to the end of such a contract. The Directive seems
to require something of a broader approach, both with regard to the
permissibility/renewal of successive contracts and with regard to other aspects to
be dealt with in the following sections of this article.

Finland is the first among the Nordic countries to expressly implement the
Fixed-term Work Directive. Unlike the situation in Denmark, the freedom-of-
contract principle cannot be said to prevail. Instead the legitimate scope for
fixed-term contracts is restricted to whenever there are justifiable reasons. The
rule is open-ended in character, however, and as in Denmark it rests ultimately
with the courts to decide whether a fixed-term employment or successive fixed-
term employment is to be considered justified or abusive. There is no use of the
measures implied by Clause 5(b) and (c) of the Framework Agreement. Such a
legal solution should, in my view, meet the requirements of the Directive.

Regarding Sweden, the 1982 Act may be said to form a rather intricate pattern
of restrictions in the form of requirements pertaining to (objectively justified)
reasons for fixed-term work and/or the maximum duration of such contracts.
Here, the 1982 Act goes further than Clause 5(1)(a) and (b) in the Framework
Agreement in that it requires justified ground/a maximum duration for any —
even first — fixed-term work contracts. However, the list of permitted — justified
— situations for fixed-term work is long, and the regulation is technically
complex and detailed, containing no maximum-duration rules on fixed-term
work generally. Since 1996 the Act also comprises a rule on agreed fixed-term
employment that needs no justification whatsoever, though restricted in respect
of time and the number of employees. This rule differs from the former attitude

102 ot.prp.nr 50 (1993-94) at 168.
103 sgg, for instance, Weiss 1999 at 113 and Lorber 1999 at 127.
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of the legislator in that it permits the use of fixed-term work as a “normal”
category of employment, at least in very small undertakings. There is also the
unrestricted competence of the social partners as regards deviations from the
legal rules on fixed-term work. By combining differently justified fixed-term
contracts, an employer might use one and the same employee in this mode of
employment for a considerable time, too. There are no general rules limiting the
duration of fixed-term work contracts even with the same employer. According
to the rules on fixed-term work in the Act and in different collective agreements,
the repeated renewal of fixed-term work is a frequent consequence and the
Labour Court is known to judge any fixed-term employment on its own merits,
not frequently (if ever) applying the *“abuse doctrine”. The most important
change in this regard lately has been the new rule on a maximum period for
deputyship contracts. — According to Swedish legislation, however, there is also
a right to re-employment and a one-month notice period for some fixed-term
workers, rights which may be taken into consideration as “an equivalent legal
measure”. Altogether, it is my opinion that the Swedish rules on fixed-term work
in the 1982 Act meet the requirements of Clause 5 in the Framework Agreement.
This is also the opinion of the Swedish Government. 104

Norway is the Nordic country with the most strict statutory framework as
regards fixed-term employment. To my mind there is no doubt that the
Norwegian legislation meets the requirements of Clause 5 in the Directive.
There are quite strict requirements concerning the justification of any fixed-term
employment contract — whether first contracts or successive ones. Only
measures contained in Clause 5(1)(a) are used, though, apart from the right to a
period of notice and to being re-hired, constituting “equivalent measures” in the
meaning of the Directive.

4.2  The Employer’s Duty to Inform

According to the Framework Agreement on Fixed-term Work (Clause 6), there
is a special duty for employers to inform fixed-term workers about vacancies
which become available in the undertaking “to ensure that they have the same
opportunity to secure permanent positions as other workers”.105 Additionally, in
Clause 6 there is a duty — more or less “voluntary”, it would seem1% — for
employers to, as far as possible, facilitate access by fixed-term workers to
appropriate training opportunities and the like to enhance career development
and occupational mobility.

104 Government Bill 2001/02:97 at 53. The Government is, however, for other reasons
prepared to reassess the issue of the legitimate scope for fixed-term work in the future but is
awaiting the results of an investigations committee, see further above Sec. 3.4. Compare
also Ds 2001:6 at 64 f.

105 Regarding the employer’s obligation to inform employees of the conditions applicable to
the contract or employment relationship according to the Council’s Directive 91/533/EC,
see Nielsen’s article in this volume.

106 Compare Weiss 1999 at 102, characterising the clause as one of “moral persuasion”.
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In Finland Clause 6 is implemented through Chapter 2 Sec. 6 of the new
Employment Contracts Act, which obliges employers to “according to general
practices at the relevant enterprise or work-place, generally inform about job-
openings to guarantee that part-time workers and fixed-term workers have equal
opportunities to apply as have ordinary and full-time workers”. As for Sweden,
there are no rules about any general duty for the employer to inform his
employees, whether permanent or in fixed-term work about vacancies. Many
collective agreements, however, contain rules on a duty to make positions
public. To my knowledge the situation is about the same in Norway and
Denmark. Since Nordic collective agreements are generally not sufficient to
comply with the requirements to guarantee at all times the basic requirements of
a Directive,107 Clause 6 seems to require the introduction of an explicit rule
concerning the duty to inform. This is also the position of the Swedish
Government, which however found that the introduction of such a rule calls for
further investigation.108

4.3 The Role of the Social Partners

Given that the Directive has as its purpose the putting into effect of a framework
agreement concluded by the social partners at European level (Article 1), it is
only natural for the social partners to have been given a special role. This is true
both as regards the implementation of the Directive/Framework Agreement in
the Member States, and as regards the implementation and interpretation of the
Directive itself at Community level.

According to Article 2, the Member States shall bring the Directive into force
within two years of its adoption, “or shall ensure that, by that date at the latest,
management and labour have introduced the necessary measures by agreement,
the Member States being required to take any necessary measures to enable them
at any time to be in a position to guarantee the results imposed by this
Directive”. So far, there seems to be no difference between this Directive and
what is generally required while implementing directives. As regards the
Framework Agreement itself, though, it seems that the social partners are given
a more crucial function with respect to its implementation than what is usually
the case. Here Clause 5 and 8(4) should be specially mentioned, but also Clauses
2,3,4and 7.

Clause 2(b) thus leaves it to the Member States after consultation with the
social partners and/or to the social partners themselves to exclude contracts for
vocational training or apprenticeship from the scope of the Directive. Clause
3(2) on “comparable permanent workers” refers broadly to the standard-setting
of collective agreements, and Clause 4 on the principle on non-discrimination
gives a special role as regards the arrangements of the Clause to the social
partners (see Sec. 4.4 below). According to Clause 7, with regard to workers’
representative bodies, fixed-term workers shall be taken into consideration, and
the arrangements for the application of this Clause shall be defined after

107" see Nielsen’s article in this volume.
108 Government Bill 2001/02:97 at 54. Differently, Ds 2001:6 at 65 f.
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consultation with the social partners. Clause 7(3) provides a special right for
existing workers’ representative bodies to — as far as possible — be informed
about fixed-term work in the relevant undertaking.109

With regard to the measures geared to preventing abuse arising from the use
of (successive) fixed-term employment, these are to be introduced only after
“consultation with the social partners in accordance with national law, collective
agreements or practice”, and/or by the social partners themselves and “in a
manner which takes account of the needs of specific sectors and/or categories of
workers” (Clause 5(1)). The role of the social partners with regard to the
definition of successive fixed-term contracts, etc., according to Clause 5(2) has
already been touched upon above.

Here, the first thing to spring to mind is the very significant scope for
collective bargaining and collectively agreed terms, also within the legislated
framework, in all the Nordic countries. Norway is a country which imposes
rather precise restrictions on the social partners where the use of fixed-term
contracts is concerned, allowing agreements deviating from the statutory
framework in specified branches only. Sweden10 and Denmark, however, offer
in principle unlimited possibilities for the social partners to come to terms as
regards the use of different modes of employment. In respect of Denmark, in
fact, collectively agreed terms are so far the only explicit rules on the permitted
use of fixed-term contracts. Does such freedom comply with the restrictions laid
down in Clause 5 of the Framework Agreement? There is nothing to guarantee
that collective agreements actually stipulate at least one of the listed measures,
even in cases of successive renewal. One could argue that it is in the very nature
of this type of collective agreements to call for (objective) reasons for admitting
fixed-term work in a certain situation, at least in the sense that the special
conditions of the branch warrant it. The fact that the Framework Agreement
requires the alternative measures suggested in Clause 5 to be introduced “in a
manner which takes account of the needs of specific sectors and/or categories of
workers” must here be taken into account. I myself would thus answer the
question in the affirmative.

However, especially the wording of Article 2 of the Directive makes it seem
desirable to me to arrange for the Directive to be implemented in the usual way,
restricting the competence of the parties to introduce deviations in conformity
with the Directive as such. | also feel that there is a need for some legislated
“background” rule on restrictions operating outside the scope of collective
agreements. In the summer of 2001, Denmark chose to implement the Part-time
Work Directive by means of legislation. The Part-time Work Act uses a
combination of legislation and collective-agreement regulation, giving the

109 |n Sweden the requirements of Clause 7 can be said to be met. The number of employees is
always measured without regard to working time and/or length of employment under
Swedish law, and Sec. 28 of the Employment Protection Act puts a duty on the employer to
inform about fixed-term contracts.

110 section 2 the 1982 Act on Employment Protection gives “labour and management” in
principle total freedom to deviate from the rules in the Act as regards the permitted use of
fixed-term work in the form of collective agreements. The only precondition to be met is
that there should already be a collective-agreement relation established at central level
should the deviating collective agreement be concluded at local level.
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dominant collective agreements a kind of erga omnes effect. Thus, in case the
parties concerned are not themselves bound by any collective agreement, they
are to apply the terms of the private-sector (between DA and LO) agreement on
the implementation of the Part-time Directive or the public-sector agreement
which corresponds to their area of activities. It remains to be seen whether the
Danish legislator will chose a similar solution as regards the implementation of
the Fixed-term Work Directive. — With regard to Finland, it is worth noticing the
legal possibility of generally applicable collective agreements. In contrast to the
old act, such general applicability now calls for a special declaration according
to the rules in Chapter 2 Secs. 7 and 8 of the 2001 Employment Contracts Act.111

4.4 Equal Treatment of Fixed-term Workers and Permanent Workers

The principle of non-discrimination (Clause 4) says that in respect of
employment conditions, fixed-term workers shall not be treated in a less
favourable manner than comparable permanent workers solely because they
have a fixed-term contract or relation, unless this is justified on objective
grounds.

The application of the principle of non-discrimination to fixed-term work
poses special problems. It may be said that the Directive merely draws on a
model of equal treatment that is also used in the Part-time Directive and even in
the Council’s Directive 91/383 on the health and safety of, among others, fixed-
term workers. However, as compared to other, more traditional fields of
application for the equal-treatment principle — such as sex and nationality — this
does “give a new scope to the principle”.112

One problem consists of the fact that what is forbidden by the non-
discrimination provision — differential treatment as regards employment
conditions — is at the same time part of what constitutes the groups that are to be
compared. Different employment conditions pertaining to the mode of
employment, and thus fundamentally to the termination of the employment
contract, are a sine qua non for even distinguishing the protected group.113
Moreover, Clause 4 prohibits differential treatment of fixed-term workers solely
because they have a fixed-term contract — that is it forbids direct discrimination

111 On these issues, see further Nielsen’s article in this volume.

112 vigneau et al. 1999 at 7. For a multi-faceted presentation of non-discrimination rules in
general, see, for instance, Numhauser-Henning 2001b.

113 | this context, however, it should be noted that the ECJ in the case C-109/00 Tele
Denmark A/S v Handels- og Kontorfunktionzerernes Forbund in Denmark (Judgment
4.10.2001) stated that the dismissal of a fixed-term-employed woman on grounds of
pregnancy is in conflict with the Council’s Directive 76/207/EEC (Article 5.1, direct
discrimination on grounds of sex) as well as with Directive 92/85/EC (Article 10).
According to the ECJ there is, according to those Directives, no reason for not treating
different modes of employment equally (par. 33). See also case C-173/99 The Queen v
Secretary of State for Trade and Industry ex parte: BECTU (Judgment 26.6.2001) on the
right to vacation according to the Council’s Directive 93/104/EC on Working Time.
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and thus not, as it might seem,114 indirect discrimination. Furthermore, unlike
what has — at least traditionally — been understood as the view of the ECJ in
cases of sex discrimination, direct discrimination solely on the grounds of the
fixed-term contract may be accepted if justified on objective grounds. These
conditions reflect in yet another manner the restricted scope of the
Directive/Framework Agreement; or, if we want to put it that way, the ambiguity
as regards the use of fixed-term work. The existence of accepted different modes
of employment where the most vital employment conditions are concerned —
length of and rules on expiry of the employment contract — is a prerequisite for
the regulation as such, and differential treatment is, also as regards other
employment conditions, typically supposed to be objectively justified on
occasion. This reveals a somewhat limited ambition with respect to the equal
treatment principle as well. Additionally, the principle of equal treatment is
subject to the principle of pro-rata-temporis, which means that fixed-term
employees are entitled to the same rights as permanent workers in proportion to
the time for which they work (Clause 4(2)).

Denmark has not yet implemented the Fixed-term Work Directive. It has,
however, recently implemented the Part-time Directive through special
legislation. The Part-time Work Act, as was already indicated, uses a
combination of legislation and collective-agreement regulation, giving the
dominant collective agreements a kind of erga omnes effect. Sec. 4 of the
private-sector agreement between DA and LO contains a ban on differential
treatment of the part-time employed solely (udelukkende) because of their part-
time employment, which comes close to the wording of Clause 4 in the
Framework Agreement itself.115

Finland has implemented the equal-treatment clause in the 2001 Employment
Contracts Act Chapter 2 Sec. 2. This is a rule on the prohibition of
discrimination and on equal treatment. According to paragraph 2, more
unfavourable working conditions must not be applied in fixed-term or part-time
work only because of this character than in other employment, unless this is
objectively justified. Moreover, any unfavourable differential treatment requires
justifiable reasons according to paragraph 3 of the same rule. — The rule as such

114 practice, fixed-term workers are less likely to accumulate the necessary length of service
to “trigger” various statutory or collectively agreed employment rights, because of the
nature of their contract. Not only the wording of Clause 4(1) but also the existence of 4(2)
and 4(4) seem to imply that the Directive does not aim to prohibit the indirectly
discriminatory effect of such requirements. Discrimination will exist only if the
differentiation is directly related to the unlawful criterion, and not justified on other
grounds. The verb “solely” in the phrase “solely because they have a fixed-term contract”
determines the crucial and unique element which leads to an unlawful discrimination.
Differential treatment based on another criterion, such as length of service etc., seems
perfectly acceptable according to the Directive, even if it indirectly affects fixed-term
workers more than regular workers. Compare, for instance, Vigneau et al. 1999 at 164,
Murray 1999 at 275 and the argumentation of the European Parliament in its’ report to the
Commission over the proposed Directive. Nielsen, too, takes the non-discrimination
concept of the Directive to be more narrow than is usually the case; see Nielsen 2001 at
225. A different view is taken by the Swedish Ministry of Industry in Ds 2001:6 at 72. See
also the discussion in the Government Bill 2001/02:97 at 30-33.

115 see further Nielsen 2001 at 223 ff.
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says little more than the generally formulated clause in the Framework
Agreement itself.

Looking at the legal situation in Sweden it may, roughly speaking, be said
that apart from adhering to totally different categories of employment with
completely different employment-protection regimes, there is no tradition of
differentiating other employment conditions between fixed-term workers and
permanent workers. 116 We do not — at present — have any special rule on equal
treatment in these cases; but in practice equal treatment is based on the fact that
in principle, the law on different issues makes no distinctions among different
categories of workers. However, some important issues such as pay are not
regulated by law, and legal rules, as we have seen, often permit deviations
through collective agreements. Since there is a demand on the Member States to
be able to guarantee the basic requirements of the Framework Agreement at any
time, the Government has now put forward a bill which suggests the introduction
of a new Act on Prohibition of Discrimination of Employees working Part-time
and Employees with a Fixed-term Relationship to implement the Directive.117
The proposed Act, intended to enter into force 1 July 2002, is “copied” on the
former Swedish non-discrimination laws as well as the Burden-of-Proof
Directive 97/80/EC, prohibiting not only direct but also indirect discrimination
and calling for a reversed burden of proof once a prima facie case of
discrimination has been established by the employee “side”.118 The suggested
implementation seems to go beyond the requirements of the Fixed-term Work
Directive.119

5 Concluding Remarks

The question is, then, whether there is a Nordic model regarding the regulation
and scope of fixed-term work, and if this is the case, how that model relates to
the Fixed-term Work Directive?

Initially I indicated that the Nordic countries have been seen to represent what
Streeck has called a quasi-corporatist model of flexibility. If we — along with
Streeck — define the quasi-corporatist model so as to involve patterns of high
internal flexibility as a compensation for continuing external rigidities, such a

116 gee, for instance, Ds 2001:6 at 40f. Some differentiating rules do exist, though, in
collective agreements as regards pension schemes, additional employment-security
schemes and parental-benefits schemes. As for legislation, the requirement for three months
of employment for the right to holiday leave can be mentioned, as well as the six-months-
of-employment requirement for parental leave (but not benefits) on some occasions.

117 Government Bill 2001/02:97.

118 According to the proposal, the ban on direct discrimination does not apply if the application
of the conditions is “objectively justified”, while the concept of indirect discrimination
requires not only objective reasons — they have to be appropriate and necessary to their aim.
However, the justification of the objective reasons may imply just that, namely passing the
proportionality test.

119 gee Ds 2001:6 at 68, though, according to which their proposal (which was fairly close to
the one put forward in the Government Bill) in the main (i huvudsak) does not go beyond
the requirements of the directive.
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description does not, from what we have seen, seem to picture the legal situation
in Denmark very well. As a consequence of the weak statutory employment
protection in Danish labour law, that law does not really pit permanent open-
ended employment and fixed-term work against each other in such a way that
the legitimate scope of the latter category becomes crucial. In this context, it is
interesting to notice that in Denmark fixed-term workers make up a relatively
smaller part of the employed total in Danish labour market than is the case in
other Nordic countries (except Norway). As regards Danish employers’ use of
the external flexibility strategy, these statistics do not necessarily leave us with
an answer, though. The mode of employment is just not crucial enough to
external flexibilisation for the strategy to show in such statistics. However, the
relative strength of the social partners is also relevant to the prevalence of
external versus internal flexibility strategies, and in this respect Denmark is not
significantly different from the other Nordic countries, at least not in an
international setting.120

Norway is the Nordic country with the lowest incidence of fixed-term work
(and thus external flexibility) according to the statistics available, followed by
(neglecting Denmark) Sweden and then Finland. This constitutes a fairly good
reflection of the relative differences regarding the legal scope for fixed-term
work in these countries.

Especially the share of fixed-term work in the Finnish labour market may
seem more or less incompatible with the quasi-corporatist interpretation, though.
I would rather relate these developments to ongoing normative changes
concerning the importance of and the attitude towards fixed-term employment.
Hitherto, labour-law discourse has wusually focused on labour-market
segmentation in terms of a core group of permanently employed workers and
more peripheral groups of workers in atypical employment. However, recent
Swedish labour-market statistics show that employability in terms of
qualification appears to be the crucial quality, regardless of mode of
employment, when it comes to the risk for the individual of being subjected to
unfavourable labour conditions, transfers and unemployment.121 Recent
developments in respect of the legal scope for fixed-term work may be said to
illustrate a shift from ideological opposition against flexible work to an
acceptance — provided that equal treatment (in principle) prevails and that
misuse is punished.122 This is also the position reflected by the Fixed-term Work
Directive.

As we have seen from Sec. 4 in this article, the approach to fixed-term work
varies a great deal among the Nordic countries, also when contemplated in
relation to the Directive. | would say that the Danish solution is — because of
lower barriers in between the different modes of employment — closer to the
equal treatment approach than at least Norwegian and Swedish law (as it stands),

120 compare Kristiansen 1997 at 191.
121 Numhauser-Henning, 2001, at 101-115.
122 Compare Vigenau in Vigneau et al. 1999 at 215.
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and that the Danish line is in this sense closer to the Fixed-term Work
Directive.123
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