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Non-Communitarians: Refugee and
Asylum Policies

GREGOR NOLL AND JENS VEDSTED-HANSEN*

I.INTRODUCTION

While the internal dimension of immigration policies has been an integral part of EC
co-operation ever since the 1957 Treaty of Rome, immigration policies vis-d-vis
third-country nationals, and the related issue-of asylum, became a serious EC con-
cern only in the mid-1980s. Developing the single market and abandoning internal
border controls were seen as conditioned upon the establishment of common control
at the external borders. This resulted in the attempts to harmonize immigration poli-
cies with respect to non-EC citizens, and asylum policies as well. As it will emerge,
there are important disparities in harmonization of the two policy areas.

In this chapter we are going to discuss the human rights implications of the har-
monization process. The focus of analysis will first and foremost be on asylum poli-
cies and other issues pertaining to refugee protection. Aspects of non-asylum
immigration policies might be relevant, in so far as human ri ghts commitments may
raise questions relating to the entrance and residence of ‘non-communitarians’ in
Member States; yet this topic goes beyond the scope of our discussion. The interre-
latedness between migration control and refugee protection leads us to scrutinize the
human rights implications of control policies, with a view to identifying different op-
tions for an EU refugee protection strategy in the years to come.

The Treaty of Amsterdam has provided new competencies for the EC institutions,
as well as new procedures for their adoption of measures with respect to asylum and
Immigration. Setting out from this repartition of competencies and the new regulat-
ory measures to be adopted, we are going to discuss those areas of the policy harmo-
hization process which seem most relevant, and probably most challenging, from a
human rights perspective. The existing EU asylum acquis will therefore be critically
analysed, focusing especially on the various categories of persons in need of inter-
national protection; the dilemmas raised by the increasing tendencies to prevent
the arrivals of refugees and asylum-seekers; questions relating to Member States’

| $ .Whi]e this text as a whole should be seen as the result of a co-operative effort, Jens Vedsted-Hansen
{ Iéas focused on sections IT1, IV. B, IV. D, and IV. E, and Gregor Noll has focused on sections ILIV.A,TV.
,and IV, F,
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burdens and responsibilities for examining asylum applications and extending Pro
tection, and the procedural safeguards in status determination; standards for the l'e:
ception of asylum-seekers, including the crucial issue of detention; and the Problem,
relating to return of unsuccessful asylum-seekers.

The possibility exists that the asylum acquis will simply be carried over frop, the
third to the first pillar of the EU when adopting new legislative measures, Tq Wha
extent this will happen obviously depends on political developments rathey than
legal considerations. In connection with our analysis of the acquis, however, ap at
tempt will be made to assess which norms are most likely to persist in a new legal
form, and which of them most strongly need to be improved in the future harmopj.
zation process, so as to enhance their effectiveness in ensuring compliance with inte,.
national human rights standards.

In order to frame the analysis of the EU acquis and its future after the Amsterdap,
Treaty, the initial discussion will focus on the regulatory strategies and principles oy,
which the Union may base its development of norms pertaining to asylum and ip.
migration. Here the systemic conflict between migration control and human right
protection is the point of departure, leading to the attempt to identify various strate-
gies for harmonization. The impact of the transfer of competencies to the EC insti-
tutions, and of harmonization in the form of binding acts, will then be discussed. We
shall come back to these issues in the final section, where they will serve as a basis for
our conclusions on policy priorities in this area.
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II. REGULATORY STRATEGIES AND THEIR NORMATIVE
BASIS

A. Universalism versus Particularism

By its very nature, migration and asylum law is situated in the conflict zone between
particularism and universalism. In ultimate questions, participants in this discourse
have a choice between two foundational paradigms—one striving for the global re-
alization of human rights and another giving preference to the interests of a certain
state population. Provided that resources for the realization of civil, political, eco-
nomic, social, and cultural rights are scarce, should we opt for a limited level of their
protection for an extensive group or for an extensive level of protection for a limited
group? Is the vision of a good life most efficiently attained if an elitist avant-garde
paves the way, or does justice demand that progress is made at the same pace for
everybody? Or, finally, how should the resource of state protection be distributed?
Any differences in protection are regulated by means of thresholds. Within the
context of state protection, a decisive threshold exists between non-citizens and citi-
zens. This becomes clear in constitutional law as well as international human rights
law, both according a more favourable position to state citizens. Another threshold
of focal interest severs those within state jurisdiction from those outside it. The lat-
ter threshold is usually linked to a person’s presence on state territory. Again, inter-
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. national human rights law may serve as an illustration, as its major treaty instru-
ments extend a basic form of protection to all persons in the jurisdiction of States
parties. : ;

As a corollary of their territorial supremacy, states are entitled to control the com-
position of their populations,' which means nothing less than delimiting the group
to which protection is extended. This prerogative entails a right to control borders
understood in a literal and a metaphorical sense—covering physical borders as well
as administrative thresholds severing citizens from non-citizens, participants from
non-participants, beneficiaries from non-beneficiaries, and tolerated from non-tol-
erated. The means by which such controls are exercised stretch from naturalization
to forcible removal.

These thresholds assist in forming a group of persons separate from the rest of the
world population—a demos. The variety of decisions on inclusion and exclusion are
all predicated on the foundational question of ‘who is the demos’. The totality of
these decisions in a given society forms its answer to that question. To justify such
answers, a variety of assumptions on the ultimate link between individual and soci-
ety are on offer: While some societies base their approach on kinship and descent,
others focus on presence and integration. In brief, the demos is a formula by means
of which a given society specifies the right balance between inclusion and exclusion.
Inthe course of time, it attains a mythical quality, which moves the concrete balance
out of the reach of rational discourse.

. Ifidentifying the demosis already painstaking at the level of the nation State, these
difficulties are amplified in a supranational setting. For all that is certain, the project
| ofa European Union can be described as simultaneously extending and limiting pro-
| tection. Seen from the perspective of the Member States, the Union is about sharing
1 protection with the populations of other Member States. Seen from the outside, the
’ Union appears as a merger of mighty sovereigns promoting protection for its popu-
lations at the expense of others. Extending protection means giving up the estab-
l lished link between a preconceived demos and inclusion. Limiting protection begs
‘ the double question of where to draw the line and how to justify it.
r Here, the necessary responsiveness to universality and equality poses specific
problems for the intergovernmental particularist professing d’abord I’Europe. In the
. absence of any common ‘national identity’ predicated on a traditional demos con-
¢€pt of mythical force, integration and the ensuing sharing of resources can be
qustiﬁed only by the universality of certain values. If free trade is a common good, it
s definitely so for all, not just for Member State populations. In the same way that
th? Particularist argument of ‘national interests’ loses power within the Union, ar-
8Uing the exclusion of non-Union interests becomes more difficult. Presently, there
510 ‘Union identity” capable of competing with the foundational qualities of its na-
liona] Counterpart.2 In the absence of a mythically delimited demos, justification of

[ S

out Ealltslwgments concerning Art. 3 ECHR, the European Court of Human Rights has repeatedly spelt

lends, 5 States are entitled to control the entry of aliens on their territory. See e.g. Nsona v. The Nether-
+% ECHR (1996) V, No. 22, at para. 92.

Memb‘:;néa‘e])’, th@: core of the legal regimes spawned within the Union framework is citizenship of a

tate. This becomes particularly clear in the formulation of European Citizenship in Part I

! of ¢ . . )
i ' he EC Treaty, From a national perspective, the EU is a regulatory mechanism for the differentiated

h
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exclusion hinges solely on functional arguments: that is, building the Europeay
Union is only justifiable as a first step in the global realization of freedom, security
} and justice. For to be successful, this step needs to be taken in a secure and Com'l‘o}le(i
environment, limiting the amount of outside interference. Thus, the move to ap ever
closer Union produces its own Orwellian paradoxes: integration is attaineq by
means of exclusion, freedom achieved by means of control. The liberal paradigm be.
hind the dismantling of borders is complemented by a control paradigm erecting
new ones.

These paradoxes become particularly visible in the regulation of free movement iy,
the European Union. The abolition of internal borders is bought at the expenge of
' erecting ever higher external borders. Such a trade-off tends to undermine the very
ideal of freedom of movement, as its justification hinges precisely on universality.
The only defence would be, once more, to display the elitist solution as a first step tg
the universal implementation of rights.

But, for the time being, the European Union does not make any claims in that djr.
ection. On the contrary: while the realization of free movement for Communitariang
is the object of a considerable amount of supranational and intergovernmental ef-
fort, the question of migration at large is met with a deafening silence and, ulti-
mately, referred back to the single Member States. As long as the Union fails to
develop a credible notion of its demos, the setting of thresholds remains a technical
exercise, predicated on the tools designed for the framework of the nation State and
governed solely by an underlegitimized rationale of controlling migration.?

In all, the Union’s demos is controlled, yet undefined. This entails a number of
consequences. In the absence of a pre-established balance between universalism and
particularism, the latter remains unchecked and tends to colonize the former. In ac-
cordance with the present self-interest of Member States, particularism translates
into co-ordinating policies of exclusion, while little or no co-ordination is taking
place on inclusion. The prevalence of control carries with it a considerable risk of
simply externalizing the demos problem: Where real or potential asylum-seekers
simply do not reach the territories of Member States, or, once there, vanish in ille-
gality, the visibility of inclusion demands fades away. Together with the universalist
perspective, human rights considerations risk to disappear in discourse.

B. Migration Control versus Refugee Protection

Since the inception of the Single European Act in 1986 and the elitist co-operation
spawned by the Schengen States in 1985, refugee protection has figured mainly as a

treatment of aliens. Citizens from other Member States are generally accorded more favourable treat-
ment than other citizens. Finally, the nation State’s division between citizen and non-citizen remains in-
tact.

3 Ttis highly ironic that Member States enforce a control paradigm even if it rebounds on their owncit-
izens. The so-called Spanish Protocol stipulates that all Member States shall regard each other as sale
countries of origin when determining asylum claims from Union citizens. This is unique in so far as the
EU consciously places citizens from other Member States in a less favourable position than citizens ol
third States. The Spanish Protocol has been rightly criticized for undermining a non-discriminatory ap-
plication of the 1951 Convention relating to the Status of Refugees: Protocol on Asylum for Nationals of
Member States of the European Union, annexed to the TEU and to the EC Treaty, 6 Oct. 1997, Do, No.
CONF 4007/97, TA/Plen 24.
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technical problem within the context of free movement between the Member States.
This may entail the—faulty—impression that refugee protection is subordinated to
the accumulated sovereignty of the Union’s Member States. However, it should be
borne in mind that refugee protection is not a problem of migration control.#
Refugees have lost the protection of their home community, which makes them con-
ceptually different from migrants. Thus, migration control and refugee protection
are separate systems pursuing different systemic goals. In order to realize these
goals, the input of individual cases is processed in the light of accepted norms to
produce outcomes. The systemic goal of migration control is to manage the inflow,
presence, and outflow of non-citizens on state territory. In short, it is about the
preservation of a particularistic community.

Any reasoning on the systemic goals of refugee protection should look back to the
instrument representing the foundation of the international human rights system. In
1948, the General Assembly of the United Nations approved the Universal Declara-
tion of Human Rights,’ stating in Article 14 that ‘[eJveryone has the right to seek and
to enjoy in other countries asylum from persecution’. Like the other civil, political,
economic, social, and cultural rights enshrined in the Universal Declaration, Article
14 must be seen in the light of Article 28:

Everyone is entitled to a sccial and international order in which the rights and free-
doms set forth in this Declaration can be fully realized.

This provision assigns States to optimize the international order for an accommo-
dation of the exercise of human rights. By the virtue of this Article, the Universal
Declaration can be regarded as a starting point for the development of a compre-
hensive human rights regime. While the 1966 Covenants® were designed to safeguard
human rights under national jurisdictions, the 1951 Refugee Convention,” the Con-
vention relating to the Status of Stateless Persons,® and the Agreement relating to
Refugee Seamen?® were conceived as subsidiary means of human rights protection.
Broadly speaking, their rationale was to safeguard human rights, when the country
of origin had failed to protect individuals under its jurisdiction.

Thus, refugee protection is about the universal safeguarding of a certain level of
human rights. It follows that refugee protection is not a sub-system of migration

* For an analysis of the tension between control and protection in the context of asylum procedures,
see J, Vedsted-Hansen, ‘Control v. Protection in Asylum Procedures’, paper presented at the Technical
Symposium on International Migration and Development (1998, forthcoming in the proceedings of the
Symposium).

* Universal Declaration of Human Rights, adopted by GA Res. 217 A (I1I) (1948). In United Nations,
A Compilation of International Instruments (1994), i, Part 1, 1.

¢ International Covenant on Economic, Social and Cultural Rights (ICESCR) and the International
CO‘:'enant on Civil and Political Rights (ICCPR), both adopted by GA Res. 2200 A (XXT) (1966): in Inter-
nagmnm’ Instruments, note 5 above, at 8 and 20.

Convention relating to the Status of Refugees, adopted on 28 July 1951 by the UN Conference of
lenipotentiaries on the Status of Refugees and Stateless Persons convened under GA Res. 429 (V)
50), hereinafter 1951 Refugee Convention: in International Instruments, note 5 above, i, Part 2, at 638.
eference to the 1951 Refugee Convention below covers the Convention as modified by the Prot. relating
1o the Status of Refugees, 31 Jan. 1967: in International Instruments, note 5 above, i, Part 2, at 655.
Convention relating to the Status of Stateless Persons. Adopted on 28 September 1954 by a Confer-

* “iice of Plenipotentiaries convened by ESC Res. 526 A (XVII) (1954). In International Instruments, note 5

"ove, i, Part 2, at 625.
Agreement relating to Refugee Seamen of 23 Nov. 1957: 506 UNTS 125.

1
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control, as both pursue different systemic goals. However, their fields of operatiop
1 overlap, and they share some norms guiding processes in each system. 10

We are left with a formidable conflict between the State’s prerogative to exclude
and the human rights imperative to include. It should be made clear that the resoly-
tion in the conflict of rights hinges on our initial assumptions about Internationg)
law. Do state interests trump individual interests, as international law is ultimate]y
conceived by States and not individuals? Or is the protective content of human rights
law, once unleashed, beyond the logic of state interest? In the absence of an arguable
right of way for one or the other, all that can be done is to balance both interests.

If the earlier described prevalence of a control paradigm has tipped over the scale
in favour of particularism, Article 6 (ex Article F) of the 1reaty on European Unjop
(TEU) as amended by the Treaty of Amsterdam offers itself as a counterbalance, ¢
provides that the European Union shall respect fundamental rights as general prin-
ciples of Community law. It follows from Article 2 (ex Article B) of the Treaty that
the objectives of the Union shall be achieved in accordance with, and are thus sub-
ordinated to, the general principles set forth in Article 6.

Human rights, as embraced by the general principles, must therefore guide the
adoption of measures under Title IV of the EC Treaty,!! concerning visas, asylum,
immigration and other policies relating to the free movement of persons, as well as
other measures establishing the Union as an area of freedom, security, and Justice,
and related measures taken under Title V of the EU Treaty on a common foreign and
security policy. This means nothing less than a reintroduction of the universalist per-
spective, albeit of considerable abstraction, in the discourse on how to delimit the
protective commitments of the Union.

C. The Controlled Market of Deflection

In the system of refugee protection, two main areas of regulation can be discerned.
The firstis on administering movements; which means all measures impacting on the
departure, itinerary, arrival, and allocation of asylum-seekers. Such direct adminis-
tration of movements attempts to steer the physical presence of the asylum-seeker as
well as the administrative responsibility for her. The second is on affording protec-
tion, which means all measures impacting on the human rights situation of the asy-
lum-seeker. Both areas are interrelated—inevitably, the standard of protection to be
expected in a certain country may be a factor taken into consideration by the asylum-
seeker in the choice of destination country. Moreover, as the discourse on temporary
protection and mass influx situations shows, the equation can be reversed: in prac-
tice, actual or even anticipated movements may also influence standards of protec-
tion.

Why would state actors wish to steer the movements of asylum-seekers? The most
prominent reason is plainly to avoid becoming a State of destination. Another moti-
vation may be to effect a distribution of asylum-seekers according to a certain

1% Both systems are operated under the rule of law, which implies inter alia that they should produce
outcomes in a predictable and non-discriminatory fashion.

'! In this text, references to the EC Treaty as well as the EU Treaty comprisc their amendment by the
Treaty of Amsterdam unless otherwise indicated.




! Refugee and Asylum Policies 365

pattern. When this pattern is intended to bring about an equitable sharing of the pro-
tection responsibility, the exercise is referred to as ‘burden-sharing’. Within a state
grouping such as the European Union, there may be the double goal of deflection
and burden-sharing. There is an interest in deflecting!? at least parts of the move-
ment of real or potential asylum-seekers to the region at large. Within the Union,
however, this deflection by single Member States may lead to a burden on other
Member States. Thus, in order not to undermine solidarity, measures of deflection
must be taken in a concerted fashion. In combination, there is also an Interest, at
least with the presently most-affected States, in sharing the responsibility for those
who manage to arrive in spite of deflective measures. Steering movements thus com-
prise two typecast relationships—one between the Member States and the individual
asylum-seeker, another between the Member States themselves.

In the following sections, it will become clear that Member States have made a
major effort in the regulation of movement. Apart from some feeble attempts to
define a common policy, the area of protection has been left largely to the discretion
of each single Member State. Drawing on another terminology, it could be claimed
that the EU resorted to planning economy in steering movements. The dynamics of
this economy are creating a thrust for restrictive solutions, which are developed by
single Member States in a competitive market environment.

II. THE TREATY OF AMSTERDAM: REPARTITION OF
COMPETENCIES AND NEW REGULATORY MEASURES

A. Communitarization of Asylum and Immigration Policies

1. Stages in the Harmonization Process The scenario following the entrv into force
of the Treaty of Amsterdam can be better analysed by looking back to pre-EU de-
velopments within asylum and immigration. As mentioned, the harmonization
process took its beginning in connection with the introduction of the Single Euro-
Pean Act of 1986. While the 1984 Fontainebleau European Council had proposed
the abolition of police and customs formalities for persons crossing internal borders
before mid-1985, it soon became clear that this would take more time to realize.
Given the necessity gradually to introduce common policies towards third-country
hationals, 1992 was set as a deadline for the adoption of such policies, in accordance
“_’ifh the “‘Europe without Frontiers’ plan advanced by the President of the Commis?
sion, 13

Similarly, the Commission’s 1985 White Paper on the Single Market recognized
© necessity of common policies concerning third-country nationals. With a view
dismantling internal border controls in 1992 the Commission would therefore

th
to

o  In the present context, deflection means any measure inhibiting any more lasting access to a territ-
] ;2;. Tl}e concept thus compn’ges non-arrival policies as well as the mechanism of referral to safe third
urlmes. See text accompanying note 68 below.
A People's Europe: Bull. EC Suppl. 7/85, at 8-9.

e
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initiate proposals for directives on immigration, asylum, and refugee status, and vigy
policies.'* Some draft directives were actually submitted in 1988, yet they were never
adopted. As the work of the A4d Hoc Group on Immigration, established withiy
the parallel framework of European Political Co-operation, did not progregs
sufficiently, various steps towards a more structured harmonization process were
taken during the preparations for the revision of the Treaty at the 1991-2 Inter.
: Governmental Conference.

| As is known, the outcome was the adoption of Title VI of the Maastricht Ey
| Treaty, concerning co-operation in Justice and Home Affairs within the Union’s so-
I called third pillar. Under Article K.1 (now Article 29) Member States agreed to con-
' sider as issues of common interest, i.e. (1) asylum policies; (2) rules on the passage of
'| persons across the external borders of Member States, and the exercise of control
thereon; (3) immigration policy and policies towards third-country nationals as re-
gards their entry and movement, conditions for their residence on the territories of
Member States, including family reunification and access to employment, and com-
bating illegal immigration. Measures to be unanimously adopted with a view to har-
monization of these policy issues were, according to Article K.3 (now Article 31),
“joint positions’, joint actions’, and conventions.

Before we discuss the experience of third-pillar co-operation, an attempt will be
made to categorize the efforts towards harmonization of asylum and immigration
policies at the EC/EU level. This may serve as a basis for assessing the legal and
political impact of co-operation in Justice and Home Affairs, while at the same time
giving an additional overview of developments within an area of third-pillar co-
operation which is particularly relevant from a human rights perspective.

2. Three Different Approaches to Harmonization The harmonization of refugee
and asylum policies was perceived to be intrinsically connected to the development
of the single market. For analytical purposes, however, this does not give a one-
dimensional explanation of the forms of harmonization and the substance of meas-
ures taken to that effect. First, it might seem questionable whether the realization of
such market structures actually depends on the dismantling of internal border con-
trols. As mentioned, the absence of such controls is exactly what has been invoked as
necessitating the reinforcement of external border controls; this in turn was often the
reason given for restricting asylum policies.

As regards the latter issue, the point has been correctly made that establishing
common external borders does not define the criteria under which these borders may
be crossed by third-country nationals; such criteria still have to be established by po-
litical decision. Moreover, it is not evident that the functioning of the single market
would require total abandonment of control on persons crossing internal borders.
Summary forms of control, already known at borders where thereis a practical need
in that regard, do not seem to be blocking economic exchange between markets
across the borders involved. Neither is the exercise of such control incompatible with
the symbolic functioning of passport-free travel. In any event, common control of

14 Buropean Commission, Completing the Internal Market. White Paper from the Commission 10 the
European Council COM(85)310 final, at 14-16.
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external borders does not in itself mean restricted criteria of access, just as it does not
lead automatically to repressive enforcement of such criteria. It is therefore hard to
avoid contemplating whether EU Member States have taken advantage of the eco-
nomic integration, making it an institutional pretext for restricting access for
refugees in search of protection. In other words, what has been framed as a technical
necessity turns out to be rather a political choice.

As posited by a North American observer, EC governments seem to have seized
upon the impending termination of immigration controls at intra-Community
borders to demand enhanced security at the external frontiers.’s But does enhanced
economic integration have to result in such increased external security measures?
The same observer suggests an answer in the negative by concluding as follows with
respect to the lessons of the European experience:

First, that increasing levels of economic integration lead logically towards a policy of
generalized freedom of movement within the economic zone, which in turn will require
some coordination of strategy regarding external frontiers. Second, that the self-
interested drive towards unification presents states with an opportunity to reconceptu-
alize refugee flows as irritants to coordination, and to pursue with impunity generalized
policies of deterrence. Third, that the intergovernmental structures requisite to detailed
alignment of economic policy can be used in order to shield protectionist lawmaking
from scrutiny or review, allowing the human rights mandate of refugee law to be effect-
ively underout. Finally, and most profoundly, the experience to date shows that the basic
commitment to balance domestic self-interest with the human rights of those forced to
flee in search of protection is now extraordinarily fragile, even in the very states which
crafted the modern international human ri ghts and refugee regimes.16

Assuming that there is no link of structural necessity between EC/EU integration
and the reinforcement of external border controls, it would seem that control poli-
cies are in principle open to modification, according to political priorities allowing
for human rights standards to influence the control strategy. With a view to our dis-
cussion of the possible impact of the Treaty of Amsterdam in this respect, it is note-
Wworthy that during the past harmonization process quite different approaches have
been taken by the EC/EU and Member States to designing asylum and Immigration
policies yis-g-vis third-country nationals. There may be some chronological coincid-
tnce of the three approaches described below; yet policy priorities seem to have
been changing significantly over time, the emphasis being still more on the third
pproach.!7

Asa first approach, immigration policies and the inherent control strategies were
kept separate from issues pertaining to refugee protection. This was the case for the
EC Commission’s 1991 Communications on the right of asylum and on immigra-
tion. In the former document the Commission stated that ‘[a]lthough both matters
are linked and interrelated, they are each governed by specific policies and
ules which reflect Jundamentally different principles and preoccupations’.!® While

i, Hathaway, ‘Harmonizing for Whom? The Devaluation of Refugee Protection in the Era of Euro-
Peen Economic Integration’ (1993) 26 CIL.J 719, '¢ Ibid,, at 734-5,
18 o oS¢ approaches obviously can be seen as reflectin g the systemic conflict discussed at I1. B., above.
fign ropean Commission, Communication from the Commission to the Council and the European Par-
et on the Right of Asylum: SEC(91)1857, at para. 2 (emphasis added).

;
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immigration from third countries was seen as primarily an economic phenomenoy,
the right of asylum was considered first and foremost a right and a humanitariari
challenge. Here, the starting point was the 1951 Refugee Convention, ‘a fundamey.
tal common legal instrument’; from this basis Member States had formulated pj,.
tional laws that remove the possibility of refusing in a discretionary manner to admj
an asylum-seeker to their territory. As “preventing abuse of the right of asylum’ apq
‘harmonization of the formal and substantive right of asylum’ were the two aspectg
of the common EC interest of the right of asylum, full respect for the humanitariay
principles embodied in the 1951 Refugee Convention was declared the starting
point.’? In its 1994 Communication, the Commission appears by and large to haye
maintained this approach, although perhaps slightly adjusting towards the next
category.?0

There may be only a gradual difference from the second approach, rather than ope
of quality. Despite recognizing the interrelatedness of asylum and immigration poli-
cies, the measures adopted have not taken account of the practical consequences
that flow from the interaction between the two policy areas. As a significant exam-
ple, the 1991 Draft Convention on the Crossing of the External Borders stated that
its provisions should apply ‘subject to’ the provisions of the 1951 Refugee Conven-
tion, in particular Articles 31 and 33.2! Likewise, the 1990 Schengen Convention
obliges Member States to impose penalties on carriers transporting aliens who do
not possess the necessary travel documents, ‘subject to’ the obligations arising out of
the accession to the 1951 Refugee Convention.?? Thus, while compatibility with
refugee protection was declared as the principled objective, no operational measures
were taken to that effect;?3 not less importantly, key provisions of these instruments
could hardly be implemented without affecting refugees and asylum-seekers in a
manner violating the 1951 Refugee Convention, formally claimed to prevail.

Finally, as the third and most recent approach, immigration control and asylum
policies are gradually merging. Having defined the prevention of ‘irregular’ arrivals
as the overall rationale, this seems to be a process in which the control strategy is
bound to take over from the exigencies of refugee protection. A striking example of
this trend in EU asylum policies will be presented and discussed later in this chap-
ter.2* At the general policy level, a recent draft strategy paper has revealed some

19 Ihid., at paras. 4-5. See also para. 3: ‘[sJuch harmonization could not be used as an excuse for reduc-
ing the humanitarian commitments they have entered into under the Geneva Convention’.

20 Buropean Commission, Communication from the Commission to the Council and the European Par-
liament on Immigration and Asylum Policies: COM(94)23 final; see in particular paras. 81, 85, 88, and 105.

21 Art. 27 of the Draft Convention on the Crossing of the External Borders of the Member States of the
EC: SN 2535/91 (WGI 829) (1991).

22 Art. 26, Convention Applying the Schengen Agreement of 14 June 1985 between the Governments
of the States of the Benelux Economic Union, the Federal Republic of Germany, and the French Repub-
lic on the Gradual Abolition of Checks at their Common Borders, Schengen, 19 June 1990, reprinted in
H. Meijers et al., Schengen: Internationalisation of Central Chapters of the Law on Aliens, Refugees, Pri-
vacy, Security and Police (1992), 177.

23 Cf. Hathaway, note 15 above, at 731: ‘[w}hile the [Draft Convention on the Crossing of External
Borders] pays lip service to the legal rights of refugees, it contains no specific exemptions in fact to address
the needs of genuine asylum seekers’. See also note 82, at 731-2.

24 SeeIV.B. 4., below.
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support for this approach.2s Although both have caused concern about the EU’s
genuine commitment to human ri ghts principles, a crucial question is to what extent
the Treaty of Amsterdam may give such control-determined positions a chance to be
substituted by a more significant role for protection norms and values.

3. Deficiencies of the Third-pillar Co-operation Ever since the entry into force of
Title VI of the EU Treaty, various forms of criticism have been raised against the
functioning of asylum and immigration policies under the Maastricht system. The
issues and premises of this criticism appear to be partly divergent, in so far as some
discutants have been focusing on substance in the texts adopted, while others were
more concerned with organizational issues; redesigning the institutional framework
was sometimes seen as the key to solving substantive problems as well. The most im-
portant criticism has been addressin g the efficiency of the third-pillar co-operation;
its impact on the domestic law of Member States; issues of consistency with relevant
norms and principles of international law; and problems of democratic and judicial
control. While the latter problems will be discussed in the following analysis of the
Treaty of Amsterdam, the issues of efficiency and legal impact will be dealt with here,
As an indication of the lack of efficiency of harmonization activities under the
third pillar, reference has been made to the limited output of Instruments, compared
to what might have been foreseen under Articles K.1 and K.3 (now Articles 29 and
31) of the EU Treaty. Instead, traditional non-binding instruments such as resolu-
tions and recommendations have been resorted to more or less in the same manner
45 was practised under the pre-Maastricht inter-governmental co-operation.26
Reasons for this may be the absence of specification in the Treaty about which legal
Measures should be taken, on which policy issues, and within which time frame. Fur-
thermore, the fact that decisions require unanimity obviously can explain the lack of
(formal) efficiency in the adoption of instruments. The organizational structure of
the third pillar of the Union has also been mentioned as part of the explanation for
slow movement towards harmonization: a rather complicated decision-making pro-
cedure has surrounded the so-called K.4 Committee, yet subsequently modified.
Tl_lis may be due entirely to Member States’ reluctance to enter into binding com-
Milments to harmonize asylum policies. Whatever the reason, the outcome does not
Suggest that the framework invented in Maastricht was the guarantor of fast and
efficient harmonization.27
Asfar as the impact of harmonization efforts is concerned, the non-binding nature
of most third-pillar instruments provides much explanation of why they may not
Ve been implemented effectively by Member States. It must be taken into account,
hough, that the legally binding status of EC/EU Instruments is not decisive to the
teree of implementation at the domestic level. As an example one could mention

%5 .
iey'( 9?016 from the Presidency to the K 4 Committee: Strategy Paper on Immigration and Asylum Pol-
0498, ASTM 170) (1998).
Set "¢ generally R Bank, ‘The Emergent EU Policy on Asylum and Refugees: The New Framework
forthen: Treaty of Amsterdam: A Landmark or a Standstill?, Nordic Journal of International Law
u ,oming, 1999)
Work h:;s" AL8: ‘the creation of the third pillar and the introduction of asylum matters into this frame-
j cen formulated in Art. K.1 TEU as an issue which should serve the purposes and aims of the

It
Can hardly be argued that this can be achieved by inaction.’
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the 1992 (pre-Maastricht) London resolutions which apparently have had grey;
impact on ‘safe third-country’ practices and the utilization of special procedures for
‘manifestly unfounded” asylum applications in Member States.?® In contradistin.
tion, certain elements of the measures adopted under Title VI of the EU Treaty 4,
not seem to be effectively implemented in domestic law.?® Again, one has to realize
that such lack of implementation is not just a result of the legal nature of these ip.
struments. Another explanation can sometimes be found in the drafting process, ang
the political compromises that were made in order to obtain unanimity.>°

As a consequence of this state of affairs, it has been suggested that Member Stateg
may in reality compose their ‘Europe a la carte’ by returning to the European har.
monization argument if they want to change their laws and practices accordingly,
but without having to accept the whole menu.3! While such selective implementation
certainly is a possibility inherent in the political and administrative flexibility and the
legal nature of third-pillar harmonization under the EU Treaty, it may at the same
time serve as an illustration of the problems of accountability and transparency,
both in the legislative stages and in the implementation. Behind closed doors,
decision-makers may be in a position to invoke domestic legal arguments in the
drafting process; subsequently they may implement the EU instruments adopted, or
they may not, yet still without transparency and legal or public scrutiny.

4. The Treaty of Amsterdam.: Towards Communitarization While the transfer of
asylum and immigration policies from the third pillar to the first pillar of the Union
was, in principle, provided for by Article K.9 (now Article 37) of the Maastricht EU
Treaty, there never seems to have been any serious effort towards implementing this
possibility of legal and institutional reform under the existing Treaty. Again, thelack
of action may be seen as a result of the reluctance of Member States to commit them-
selves more formally to harmonization. Another possible explanation may be that
they were well aware of the fact that the transfer of pillars would be on the agenda for
the Inter-Governmental Conference stipulated to begin in 1996; this may obviously
have been a disincentive for Member States to initiate the complex transfer discus-
sion. Be that as it may, it is now clear that the outcome is a significant transfer of pil-
lars regarding asylum and immigration policies.

As a background to the analysis of the EU asylum acquis we shall here briefly out-
line the impact of the Treaty of Amsterdam in this respect. The development towards
communitarization of asylum and immigration policies occurs to varying degrees at
different levels, i.e. the legal, the institutional, and the political level.

In a purely legal sense, the transfer of pillars has already taken place in the Trealy
of Amsterdam. Under the new Title IV of the EC Treaty, visa, asylum, immigration,

28 EC Ministers Resolutions of 30 Nov.—1 Dec. 1992 on a Harmonized Approach to Questions Con-
cerning Host Third Countries (SN 4823/92), and on Manifestly Unfounded Applications for Asylum (SN
2836/93, WGI 1505). See also Bank, note 26 above, at 10.

29 Cf, S. Peers, Mind the Gap! Ineffective Member State Implementation of Eurepean Union Asylon
Measures, report prepared for the Immigration Law Practitioners’ Association and the Refugee Council
(1998).

30 SeeatIV. A. 3., mentioning the example of the Joint Position of 4 Mar. 1996 on the harmonized ap-
plication of the definition of the term ‘refugee’.

31 Bank, note 26 above, at 10.
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and other policies related to the free movement of persons will be subject to the adop-
tion of Community acts, as defined in Article 249 (ex Article 189). Thus, policy har-
monization concerning asylum and Immigration issues is going to take place in the
form of traditional EC regulatory measures, binding upon Member States, and to a
certain extent even directly applicable at the national level.

The political and institutional elements of communitarization, however, have been
only half-heartedly included in the Treaty. Durin g the transitional period of five years
following the entry into force of the Treaty of Amsterdam, the adoption of policy
measures under Title IV still requires unanimity, except for those decisions on visa re-
quirements and visa uniform format which are already subject to qualified majority
voting.32 By the same token, the remaining measures concerning visa policies shall;
after the five-year period, be adopted by the Council in accordance with the procedure
under Article 251, 1i.e. by a qualified maj ority.>3 Hence, to the extent deficiencies in the
Third Pillar co-operation can be attributed to the requirement of unanimous decision-
making, there may be little hope for improvement during the first five years after the
entry into force of the Amsterdam Treaty. Things may change after the transitional
period, in so far as the Council shall then take a decision with a view to moving all or
parts of the areas covered by Title IV into the qualified majority voting procedure
under Article 251 (ex Article 189b).34 The wording of this provision leaves some un-
certainty about the real duration of the transitional period, in particular given that a
decision to abandon the unanimity requirement must be taken unanimously. Accord-
ingto a declaration from the Inter-Governmental Conference, however, the future de-
cision-making procedure will have to be revised at the end of the transitional period;
thus preparations for the review must be made during this period.35

In terms of substance, it is noteworthy that a number of policy measures will have
tobe adopted within the five years after the entry force of the Treaty of Amsterdam,
while others will not. There seems to have been a tendency to give more control-
oriented measures priority here. As mentioned, visa policies will automatically be
subject to majority voting. A number of other so-called flanking measures directly
related to the free movement of persons, with respect to external border controls,
asylum, and immigration, will have to be adopted within the transitional period, yet
under the unanimity requirement, and thus with some political uncertainty. And im-
portantly, certain measures bearing on refugee protection have expressly been ex-
¢mpted from the five-year time limit, such as the adoption of burden-sharing
mechanisms pursuant to Article 63(2)(b) (ex Article 73k).36

<

2 Art. 67(3) (ex Art. 730) EC Treaty; of. Art. 62(2)(b)(i) and (iii). See also the Maastricht EC Treaty
Art, 100C(2) and (3) (now repealed).

33 Art. 67(4) EC Treaty; cf, Art. 62(2)(b)(ii) and (iv). 3 Art. 67(2) EC Treaty.

** Declaration on Art. 730 of the EC Treaty (Declaration No. 21 annexed to the Final Act of the Inter-
C_}‘?‘r'el'nmemal Conference): ‘[t]he Conference agrees that the Council will examine the elements of the de-
cision referred to in Article 730(2), second indent, of the Treaty establishing the European Community

: 1:01"6 the end of the five year period referred to in Article 730 with a view to taking and applying this de-

“sion immediately after the end of that period’.

% See belowat IV. C. 2.
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B. Transparency, Accountability, and Judicial Control

As previously mentioned, much of the criticism of third-pillar EU co-operation hag
been focusing on problems of democratic and judicial control. From both a legal ang
a political viewpoint there has been concern about the low level of transparency in
decision-making in Justice and Home Affairs. Strong tendencies towards secret
decision-making under the 1990 Schengen Convention and within the EC co.
operation on asylum and immigration policies were not remedied by the 1992 Mags.
tricht Treaty, as the third pillar basically suffered from many of the same deficiencieg
regarding democratic and judicial control.3” Thus, the Parliament has a rather mar.
ginal role, at best of a consultative nature, subject to the discretionary initiative of
the Presidency and the Commission. The Court of Justice is, practically speaking,
absent in this part of the Treaty, being given only a potential competence by con-
ventions drawn up under Article K.3(2)(c) (now Article 31).38

These features of the third-pillar co-operation have been characterized as incom-
patible with fundamental principles of democracy and the rule of law. Not only
would decisions normally be made in secret, but in certain circumstances the secrecy
might even extend to the contents of policy decisions. Leaving aside the issue of de-
mocratic accountability of decision-makers at the EU level, it would often be
difficult to establish the exact role of individual Member States in connection with
the adoption of policy measures. At the domestic level, this would similarly result in
non-transparent decisions on the implementation of EU instruments, likely to be
much of the reason for the ‘Europe d la carte’ development earlier described.?® Fur-
thermore, due to the lack of jurisdiction of the Court of Justice, the opportunities for
challenging the instruments adopted, as well as their implementation in national
law, were equally lacking.

Have the hopes for improvement been met by the Treaty of Amsterdam? To some
extent the answer is yes. Yet there are still deficiencies, some of which will not be re-
mediable even after the transitional period of five years. As regards transparency and
democratic influence, the role of the Parliament will gradually be increased, first, be-
cause the Council must consult the Parliament when acting on a proposal from the
Commission or on the initiative of a Member State. This procedure will already exist
during the transitional period, cf. Article 67(1) (ex Article 730). Secondly, the proced-
ure under Title IV may eventually be changed, in whole or in part, to be governed by
Article 251 (ex Article 189b) providing the Parliament with significant competence.
It has to be seen to what extent this could result in effective influence on the substance
of decisions, and in which direction the Parliament might then influence the harmo-
nization of asylum and immigration policies. The Parliament has, so far, been less re-
strictive and more focused on human rights protection than the Council and many
Member States. This is obviously not bound to persist; furthermore, it seems uncer-

37 Cf. D. Curtin and H. Meijers, ‘The Principle of Open Government in Schengen and the European
Union: Democratic Retrogression? in H. Meijers et al., Democracy, Migrants and Police in the European
Union. The 1996 IGC and Beyond (1997), 13-44.

38 See C. Groenendijk, ‘“The European Court of Justice and the Third Pillar’ in ibid., at 45-59.

3% Bank, note 26 above, at 10; see above at ITI. A. 3.
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tain whether the Parliament would be able to steer future humanitarian priorities
through to the final decision-making process.

Not least importantly, transparency will be enhanced as a result of public access
to proposed legislative acts at a much earlier point in time than is the case for the
third-pillar co-operation. This improvement of the conditions for democratic debate
and openness will already materialize during the transitional period, as the Parlia-
ment must be consulted on each proposal, even while having no formalized compet-
ence. In the same vein, consultation will be established with the United Nations High
Commissioner for Refugees (UNHCR) and other relevant international organ-
izations on matters relating to asylum policy.4° This should provide for increased,
and at least more systematic, dialogue on protection-related issues, contrary to the
present situation where the attitudes of the incumbent Presidency seem to have been
quite decisive in this respect.

With regard to judicial control, however, the solution provided for by the Treaty
of Amsterdam is less satisfactory. According to Article 68 (ex Article 73p) of the EC
Treaty, there will be access to preliminary rulings from the Court of Justice where a
question on the interpretation of Title IV or on the validity or interpretation of EC
acts based on this Title is raised in a case pending before a court or a tribunal of a
Member State against whose decisions there is no judicial remedy under national
law. This implies two significant constraints on the role of the Court of Justice in
comparison with the general jurisdiction to give preliminary rulings under Article
234 (ex Article 177): Firstly, it is only possible to have a preliminary ruling when an
asylum or immigration case is pending before a court or a tribunal of last instance;
under Article 234 lower courts, too, may request the Court of Justice to give a ruling.
Secondly, even in the last instance (final court of appeal) access to a preliminary rul-
ing is conditioned upon the court or the tribunal considering that a decision on the
question is necessary to enable it to give judgment. This seems to give national courts
and tribunals a certain amount of discretion when deciding whether to submit an
issue to the Court of Justice; pursuant to Article 234, such discretion can be exercised
by the lower courts, while courts and tribunals of final appeal are obliged to bring
relevant matters before the Court of Justice.

The fact that judicial control at the EC level is thus contingent upon discretionary
decisions at the level of national courts is likely to weaken the effective implementa-
tion of harmonization measures under Title IV.4! It seems evident that the limited
aceess to preliminary rulings within the area of asylum and immigration results from
a perceived risk of overburdening the Court, and correspondingly causing delay in
cases pending before national courts. Such fear may be well-founded, or it may be
CXaggerated; it is beyond doubt, though, that the arrangement under Article 68 (ex
Article 73p) reduces the legal safeguards for individuals. It may also result in the re-
duced effectiveness of harmonization measures, by domestic courts competent to
Prevent themselves from being bound by preliminary rulings.

In:() S('}‘-'-e Declaration on Art. 73k of the EC Treaty, Declaration No. 17 annexed to the Final Act of the
€r-(i0 .
4]

vernmental Conference.
Cf. Bank, note 26 above, at 29-31.
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Exemptions from judicial control at the EC level will exist where issues Orllationa]
security can be invoked by a Member State. According to Article 64 (ex Article 7))
(b2 Title IV shall not affect the exercise of the responsibilities incumbent upon Mﬂmbe;
States with regard to the maintenance of law and order and the safeguardin g of in.
ternal security. It may be questioned whether the establishment of such security jg.
sues may in itself restrain the competence of the Court of Justice. This appears
. inconceivable, though, not only because it would render judicial contro] Piirti;r
. ineffective, but also due to the wording of the Treaty itself. Article 68(2) provideg
| that the Court of Justice shall not have jurisdiction to rule on any measure or deci.
sion taken pursuant to Article 62(1) (ex Article 735(1) ) relating to the maintenance
of law and order and the safeguarding of internal security. The express exemptiop , f
specific security-related measures makes it clear that the Court is otherwise compe.
ent under such circumstances; at least, this competence allows the Court to review
the validity of the security reasons invoked by a Member State under Article 64 (ex
Article 731).

Itis important to notice that the exemption of the Court’s jurisdiction under Art.
icle 68(2) relates only to measures with a view to ensuring the absence of controls oy
persons crossing internal borders. Hence, judicial control can be curtailed only to 4
limited extent due to circumstances affecting the maintenance of law and order or
the internal security of a Member State.
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IV. AREAS OF POLICY HARMONIZATION; THE EU
ASYLUM ACQUIS

A. Protection Categories

1. The Acquis and Protection Categories In part II, B., refugee protection
was identified as a subsidiary means of human rights protection. Of critical import-
ance is the question who is determined to be a beneficiary of that system. Why is that
so? To identify categories of persons entitled to some form of international protec-
tion also means to set the parameters for the whole system. By way of example, the
legal logic underlying the 1951 Refugee Convention requires that the persons claim-
ing to be its beneficiary are entitled to a determination procedure. The same logic
requires that such procedure will be adapted to identify the existence of facts relevant
for the Convention’s definition. This goes to show that protection categories
function as systemic centrepieces, towards which each single part of the system is
geared.

How were protection categories emanating from refugee law, human rights law,
and domestic law handled within the EU co-operation on Justice and Home Affairs?
To be sure, the paramount importance of landmark instruments in the field has been
acknowledged by the EU Council, when it made clear that the 1951 Convention as
well as the 1967 Protocol are part of the EU acquis in the fields of Justice and Home
Affairs. Both instruments have been qualified as ‘inseparable from the realization of
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the Union’s objectives’, and, consequently, States aspiring tor Unjon membership
must accede to them.42

The European Convention on Human Rights (ECHR) has been endowed with the
same status; accession to it now forms a precondition for candidate States’ entry into
the Union. Protocols Nos. 4, 6, and 7 to the ECHR also form part of the acquis, but
merely on a non-obligatory basis.*? It should be noted, though, that the ECHR and
its protocols do not figure under the heading of asylum in the draft list of the acquis,
but rather under the less specific heading of human rights.

However, recognizing the importance of the named three instruments does not
imply that Member States are well on the way to a common system of protection cat-
egories. The rationale of harmonized categories is to counter an evolving market
mechanism, where States compete to minimize the number of applications they will
receive by restricting the categories of beneficiaries. Such competition would be
detrimental not only for persons in need of protection, but also for the interest of
those Member States whose burden of reception is increased by their more success-
ful competitors.

Therefore, it comes as little surprise that the Commission’s 1994 Commounication
on Asylum and Immigration Policy identifies three subjects of harmonization. The
first is the refugee definition, the second relates to ‘policies concerning those who
cannot be admitted as refugees, but whom Member States would nevertheless notre-
quire to return to their country of ori gin in view of the general prevailing situation in
that country’, and the third to temporary protection.44

But a requirement of harmonization also flows from the operation of the Dublin
Convention. As explained below, this instrument denies a claimant the right to
choose between different countries of asylum in the EU. From the perspective of the
claimant, predictability and equality in treatment require Member States to operate
protection categories under international law with identical material scope.*’

Thus, a successful harmonization of categories needs to fulfill two basic require-
ments: It has to be all-encompassing and binding. It will not do to harmonize some
Categories, while leaving others to the free interplay of forces. First and foremost,
any legal instrument purporting to create uniform definitions of beneficiaries must
be formally binding as such. But the categories posited in it need also be sufficiently
concrete and devoid of any deference to national law in order to be effective.

* Ttem note from the Presidency to Coreper, “Draft list of the “acquis” of the Union and of its Mem-
ber Statesin the field of Justice and Home Affairs’. Doc. No. 6437/2/98 REV 3 (20 Mar. 1998) (hereinafter
Draft List), para. I, A. b.

* Ibid | at para. XII. A. b. and D. Prots. 4, 6, and 7 to the ECHR are considerered as ‘instruments
Which have not all been signed and/or ratified by all Member States, and the Member States are not mu-
tually bound to ratify them, although in the case of some of them there is a political commitment by their

OVernments to initiate the internal process of ratification. States applying to join the European Union
should endeayour to become parties to these Conventions on the same basis as the Member States’ ibid.,
‘Ntroduction, Prot. G is of special interest in this context, as it contains a provision on the abolishment of
; re death penalty in Art. 1. See also Final Act of the Treaty of Amsterdam, Declaration on the Abolitition

ihe Death Penalty, CONF 4007/97, AF/TAlen2.

GS SEC(‘QI}ISS?, note 18 above, at 42, paras. 6, 8, and 9. ‘
egati 'S was acknowledged in a discussion paper on subsidiary protection prepared by the Danish del-
fig \on for the EU Council: note by the Danish delegation to the Migration and Asylum Working Par-

S ‘Subsidiary Protection’, Doc. No. 6746/97 ASIM 52 (17 Mar. 1997), 4. :
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the definitional and interpretational disparity between Member States#s is the 199¢
‘Joint Position Defined by the Council on the basis of Article K.3 of the Treaty oy
European Union on the harmonized application of the definition of the term
“Refugee” in Article 1 of the Geneva Convention of 28 July 1951 relating to the st,.
tus of refugees’.#” The very existence of the 1996 joint position gives proof of ap as-
piration to inhibit this kind of market mechanism in a spirit of solidarity betweer,
Member States, which is perfectly in line with the principle of solidarity laid down iy,
Article 1 (ex Article A) TEU. It is all the more lamentable that this effort has to fail
on purely formal grounds. A merelook at paragraph 3 of the preamble confirms thyy
Member States were not prepared to revamp their domestic asylum systems for the
sake of harmonization:

[*.‘ﬁ-..f 2. The Scope of Harmonization Hitherto, the only attempt to come to termg with
|
i

This joint position is adopted within the limits of the constitutional powers of the
Governments of the Member States; it shall not bind the legislative authorities or affect
decisions of the judicial authorities of the Member states.

Whatever the mandatory force of a joint position may be, this paragraph clearly in-
dicates the non-binding nature of the definitional efforts enshrined in the instry-
ment.*® By way of conclusion, neither the requirement of all-encompassing
harmonization nor that of bindingness has been satisfied hitherto. The task of har-
monization still remains the responsibility of the informal spiral of restriction de-
scribed above.*? But apart from these functional reflections on the all-encompassing
nature of harmonization, it is striking to see that a human rights protection category
1s conspicuously absent from the legislative work of the EU Council. This absence
need not imply its non-recognition, as the case law of the European Court of Justice
with relation to Article 3 ECHR generally enjoys acceptance amongst Member
States.*° It is, however, of concern that the triad of refugee law, human rights law,
and domestic categories is presently reduced to a duality of refugee law and domes-
tic categories by the EU Council. The wording of paragraph 1 of the 1996 joint posi-
tion is indicative in this regard:
This document relates to implementation of the criteria as defined in Article 1 of [the
1951 Refugee] Convention. It in no way affects the conditions under which a Member
State may, according to its national law, permit a person to remain in its territory if his
safety or physical integrity would be endangered if he were to return to his country be-

cause of circumstances which are not covered by the Geneva Convention but which con-
stitute a reason for not returning him to his country of origin.

Lamentably, Article 63(1)(c) (ex Article 73k) of the EC Treaty seems to perpetuate
this reductive approach to protection categories. It stipulates that, within five

46 On the disparate interpretation of the refugee definition, see generally J.-Y. Carlier et al. (eds.), Who
is a Refugee? A Comparative Case Law Study (1997).

47 [1996] 0T L63. According to the draft list, this instrument is part of the acquis.

48 Apparently, the cited para. was inserted on the intitative of the British and German delegations. Sec
J. van der Klaauw, ‘Refugee Protection in Western Europe: A UNHCR Perspective’ in J.-Y. Carlier and
D. Vanheule (eds.), Europe and Refugees: A Challenge? (1997), 240.

4% SeeII. B. above.

50 Some Member States relate explicitly or implicitly to the ECHR in domestic law. See, e.g., s. 53(4) of
the German Aliens Act and Chap. 3, s. 3(1) of the Swedish Aliens Act.
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years after the entry into force of the Treaty of Amsterdam, the Council shall
adopt:
(1) measures on asylum, in accordance with the Geneva Convention of 28 July 1951

and the Protocol of 31 J anuary 1967 relating to the status of refugees and other relevant
treaties, within the followin g areas:

(¢) minimum standards with respect to the qualification of nationals of third coun-
tries as refugees.

The wording of this provision must be reasonably understood to cover exclusively a
harmonized interpretation of the 1951 Refugee Convention definition, as it ex-
pressly refers to the ‘qualification . . . as refugees’.

Itcould be asked, though, whether Article 63(2)(a) should be regarded as an oblig-
ation on the Council to posit human rights-based protection categories within the
same five-year time-frame. The Council shall adopt:

(2) measures on refugees and displaced persons within the following areas:
() minimum standards for giving temporary protection to displaced persons from
third countries who cannot return to their country of origin and for persons
who otherwise need intern ational protection

Council without laying down an obligation to do so. Presently, Member States seem
t0 accept this provision as a basis for deliberations on the harmonization of protec-

'ember States’ 53 Clearly, these categories must be taken as mere exemplifications
W‘tl?ou’[ any definite character. The European Commission’s proposal for a ‘Joint
Ction on Temporary Protection’s* uses the same technique of exemplifying rather

5
l Oﬂ_ﬁ could also argue that Art. 63(3)(b), covering measures on illegal immigration, could lend itself
352 bagjs foran

ooy CRpress exemption of categories protected from repatriation. This alternative appears,
s VCL, Somewha far-fetched.
5 1 95) 0F C262/1 . According to the draft list, this instrument is part of the acquis.

lhid,, Art, 1(a).

Senteq e’;dEd Proposal for a joint action concerning temporary protection of displaced persons (pre-
Y the

Commission pursuant to Art, 189a(2) of the EC Treaty): COM(1998)372 final/2.
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than defining. Article 1 of this proposal contains a non-exhaustive list of beneﬁciary
groups, at best serving inspirational purposes. Article 3 regulates how a temporary
protection regime is initiated in a given situation. A relevant Council decision shal]
also determine the groups of beneficiaries. This solution may be characterized a5 an
ad hoc harmonization of protection categories. While it retains a great margin of gj.
cretion for Member States in picking and choosing categories of beneficiaries fo; a
given Temporary Protection regime, Article 3 of the Proposal has the advantage of
blocking the spiral of restriction for the period after the launching of the regime.

As a consequence of a Danish initiative within the Council, a questionnaire on
protection subsidiary to the 1951 Refugee Convention has been circulated amongst
Member States.>> Moreover, a study on the same subject has been undertaken by the
Secretariat of the Council.5¢ It is too early yet to predict the outcome of this initia-
ive. For the functional reasons expounded above, the present state of affairs is
clearly dissatisfying, as continued divergence between protection categories may re.
sult in reception inequalities between Member States as well as protection differ.
ences for individuals. It follows that future co-operation needs to widen the scope of
harmonization from the refugee definition to other categories and has to be given a
binding and concrete form devoid of exceptions.

3. The Substantial Content of the 1996 Joint Position In the preceding sub-section,
we addressed the formal aspects of harmonization. Nevertheless, the sole achieve-
ment of category harmonization—the 1996 joint position—also has some material
implications worthy of reflection. Thus, before adopting a ‘measure’ under Article
63(1)(c) (ex Article 73k), the criticism directed against the content of the 1996 joint
position should be contemplated by the Member States. This criticism has been fo-
cusing mainly on the issue of the extent to which the 1951 Refugee Convention offers
protection to the victims of persecution by third parties.>’

Generally, the following situations must be kept distant when discussing persecu-
tion by third parties:

1. Persecution by state agents.

2. Acquiescence by state agents of persecution carried out by non-state agents.

3. Incapacity of state agents to hinder persecution carried out by non-state
agents.

Cases of direct violations under the first and second categories are rather unprob-
lematic in this context, while the third category represents the focal point of the dis-
pute on persecution by third parties. Precisely as in the second category, violations
are committed by private actors. But unlike the second category, however, the State

35 Note from the General Secretariat of the Council to the Migration and Asylum Working Parties,
‘Summary of replies concerning the national instruments of protection falling outside the scope of the
Geneva Convention—Subsidiary protection’: Doc. No. 13667/97 ASTM 267 (6 Jan. 1998).

% Note from the General Secretariat of the Council to the Migration and Asylum Working Parties,
‘Study on the international instruments relevant to subsidiary protection’: Doc. No. 10175/98 ASIM 178
(13 July 1998).

57 See UNHCR RO Bonn, Press Release, UNHCR 4ussert Bedenken zur europaischen Asylpolitik’,
24 Nov. 1995. ECRE, ‘Note from the European Council on Refugees and Exiles on the Harmonization of
the Interpretation of Article 1 of the 1951 Geneva Convention’, June 1995.
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issimply unable to offer protection. In extreme cases, inability to control is due to the
vanishing of State structures altogether. For the latter situation, the term “failed
State” has been introduced. In times when civil war has become the dominant form
of armed conflict, the implications for protection under the 1951 Refugee Conven-
tion, in terms of the numbers likely to be involved, can hardly be overestimated.

A comparative analysis commissioned by the Dutch Ministry of Foreign Affairs
concludes that for Canada, the UK, Sweden, Italy, and the Dutch District Court
, (Arrondissementsrechtbank) governmental complicity in persecution is not essential,
': while the opposite is true for Germany, Switzerland, France, and the Dutch Council
of State (Raad van State).58

The 1996 joint position mirrors the difference in interpretation between individual
Member States in a very graphic fashion. To start with, paragraph 5.2 of the 1996
joint position states that:

Persecution by third parties will be considered to fall within the scope of the Geneva

Convention where it is based on one of the grounds in Article 1A, is individual in nature
'[ and is encouraged or permitted by the authorities. Where the official authorities fail to
act, such persecution should give rise to individual examination of each application for
refugee status, in accordance with national judicial practice, in the light in particular of
whether or not the failure to act was deliberate. The persons concerned may be eligible in
any event for appropriate forms of protection under national law.

. This wording was the result of a French compromise proposal, mediating between
inclusionary and exclusionary positions.*° It seems to suggest deliberateness in state
failure to act as the guiding criterion without entirely clanifying the consequences.
One reading would be that such cases are either excluded from protection at large, or
atleast from protection offered under the 1951 Refugee Convention. Such a reading
would point to the argument that the establishment of a*guiding criterion is mean-
ingless if free choice between inclusion under and exclusion from the scope of the
1951 Refugee Convention was intended to continue. But it could also be argued that
the wording does not expressly inhibit States from including such cases under the
Scope of the 1951 Refugee Convention. This interpretation would point to the word-
ing, ‘in accordance with national judicial practice’; in the second sentence and, ‘in
any event’, in the third sentence as indicators of such a discretionary margin. More
problematic than this ambiguity, though, is the fact that paragraph 5.2 condones the
eXistence of irreconcilable interpretations of the refugee definition. '

However, one Member State felt the need to state that the third category may very
Wellbe included under the scope of the 1951 Refugee Convention. In a statement for
the Council Minutes, the Swedish delegation said it was:_

of the opinion that persecution by third parties falls within the scope of the 1951 Geneva
onvention where it isencouraged or permitted by the authorities. It may also fall within

the scope of the Convention in other cases, when the authorities prove unable to offer
Protection,

%8 B. Vermeulen et al., Persecution by Third Parties (1998), 34.
3 For the drafting history of the 1996 joint position, see ibid., at 31-2.
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This clear divergence proves a point made earlier, namely the limited harmonizati(m
potential of the 1996 joint position. It gives rise to concern, though, that a Iestrictive
position gained entry to the document, while the inclusive position was relegateq to
amere interpretatory statement. The least that can be said about the 1996 joint POSi-
tionis that it offers a presumption for the exclusion of cases under the third category,

Ultimately, the dispute on persecution by third parties hinges on the choice pe.
tween particularism and universalism. The universalist approach focuses on the pro-
tective needs of the individual and denies a contingency of extraterritorial protectioy
on state agency. Instead, it seeks to establish a direct legal relationship between th,
victim of a violation and the State from which extraterritorial protection is sought,
The particularist approach relies mainly on an idea of international law as an inte;.
State phenomenon. Without state agency, there is no attributability of violationg to
a State. Without attributability, the violation is beyond the protective scope of inter-
national refugee law. In the case of failed States, particularists have to accept that the
obligation to protect human rights vanishes in a black hole in the universe of state re-
sponsibility.

What would be a viable base for trespassing the ambiguity of the 1996 joint pos;i-
tion in a future measure under Article 63(1)(c) (ex Article 73k)?

First, it has been shown that it is illogical to exclude persecution by third parties
from the scope of the 1951 Refugee Convention while operating the concept of in-
ternal flight to the extent that it relies on the protection of third parties.5° While third-
party activities are stated not to have a bearing on the availability of extraterritorial
protection in the former case, the opposite is true in the latter. Thus, legal coherence
would be promoted if issues of persecution by third parties, ‘failed States’, civil war,
and internal flight alternatives were dealt with in an interrelated manner.

Secondly, normative coherence would also demand that account be taken of the
case law of the European Court of Human Rights. The Court has summarized its
position by stating that the ‘principle’ of extraterritorial protection under Article 3
ECHR:

has so far been applied by the Court in contexts in which the risk to the individual of
being subjected to any of the proscribed forms of treatment emanates from intentionally
inflicted acts of the public authorities in the receiving country or from those of non-state
bodies in that country when the authorities there are unable to afford appropriate pro-
tection, 6!

This position has been further expounded elsewhere in the Court’s case law.5?
While the European Court of Human Rights refrained from formulating a theor-
etical base for its findings, the doctrine of negative and positive obligations fits well
as an explicatory framework. By signing human rights instruments, States have
taken upon themselves a negative obligation to refrain from violating certain rights,
as well as a positive obligation to protect certain rights. This positive obligation in-
cludes cases in which third parties act as perpetrators. Clearly, failure to protect may

60 For the drafting history of the 1996 joint position, 14 and 22.

61 Dv. UK, ECHR Reports 1997-111, No. 37, at para. 49.

62 Chahalv. UK, ECHR Reports 1996-V, No. 22; Ahmed v. Austria, ECHR Reporls 1996-VI, No. 26;
HLRYv. France, ECHR Reports 1997-111, No. 36.
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also represent a human rights violation when intention by the State is lacking. Thus,
a particularist and restrictive reading of the 1951 Refugee Convention with regard to
the third category would bring it at odds with the underlying structure of human
rights law at large.

It should be emphasized that persecution by third parties is not the only issue on
which Member States diverge in their interpretation of the 1951 Refugee Conven-
tion. By way of example, the question whether gender-related cases of persecution
are within the scope of this instrument is far from clear in European practice. The
1996 joint position is silent on the issue, while strong legal arguments militate for the
inclusion of such cases on the grounds of political opinion, religion, or membership -
of a particular social group.®3 A future instrument under Article 63(1)(c) would pro-
vide an opportunity to augment coherence in this regard.

4. The Future of Protection Categories in Europe ~Given the importance of protec-
tion categories as steering parameters for the whole system of protection, how is the
latter affected by the current normative and political developments? The preceding
analysis has exposed the following problems:

* The harmonization of protection categories lacks bindingness and compre-
hensiveness.

* As long as the framework of temporary protection contains no protection
category in its own right, it is unfit for harmonization purposes.

* No provision is made for a protection category based on norms of human
rights law prohibiting refoulement.

* Areas of protection properly covered by the 1951 Refugee Convention or
human rights instruments such as the ECHR are relegated to national law
and the normative grey zone of temporary protection.

* The scope of the protection category contained in the 1951 Refugee Conven-
tion is restricted by the exclusion of persecution by third parties which the
State is incapable of controlling.

Itis not easy to offer a diagnosis based on the variety of symptoms dealt with
above. One possible reading would be that Member States’ consensus does not go
further than a restrictively interpreted 1951 Refugee Convention as the sole mandat-
ory basis for protection, apart from a highly discretionary framework of either na-
tional law categories or a harmonized form of temporary protection. To say the
}e_ast, such a conception would not only stretch the ordinary canons of interpretation
Withregard to the 1951 Refugee Convention, but also represent a systemic disregard
of the protection imperatives enshrined in human rights law.64

63
o See 8enerally H. Crawley, Women as Asylum Seekers: A Legal Handbook (1997); T. Spijkerboer,
" and Refugee Starus (1994); K. Folkelius and G. Noll, ‘Affirmative Exclusion? Sex, Gender, Per-

iy
"‘;’l‘}llun and the Reformed Swed ish Aliens Aet’ (forthcoming 1999 in IJRL).

D 051p0n: mOove from law to discretion would be exacerbated if Member States permitted themselves to

Cﬂmodal

refugee determination under a temporary protection regime. The Commission’s Proposal ac-
€s such decisions of postponement under national law. See its Art. 10(2).
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B. Controlling or Preven ting Arrival

1. Introductory Remarks on Non-admission and Non-arrival Policies The Commjt.
ment to refugee protection is not exclusively a matter of protecting refugees who
come within the jurisdiction of European States and request asylum in their territor.
ies. Although territorial asylum traditionally is the core feature of Protection, gpq
the present refugee regime was premised on the idea of free access to apply for asy-
lum for those who managed to get out of their country of origin, it has become even
more evident that protection needs go further than that. For many refugees MOVing
to Europe or other developed regions is simply not an option, due to a variety of ir.
cumstances forcing them to remain within their region of origin.

In recent years this reality has been systematically reinforced by the policies of the

effect of blocking access to European asylum procedures. While such policies are
normally justified as combating illegal immigration and abuse of the asylum System,
they have significantly changed the balance between immigration contro] and
refugee protection. As further analysed below, these policies have undoy btedly been
detrimental to the latter.

The existence of protection needs outside the EU territories is a fact that has to be
taken into account within the framework of the common foreign and security policy,
the objectives of which include the development and consolidation of respect
for human rights and fundamental freedoms.®> Devising mechanisms of extra-
territorial protection is all the more called for as the needs partly result from the poli-
cies of the EU and its Member States. To the extent that protection problems remain
unsolved, and are possibly even increased, by the asylum policies pursued, they
ought to be met with compensating foreign policy measures, [t is therefore relevant
to look at policies and practices having the effect of ‘externalizing’ the problems of
refugee protection.

Some procedural mechanisms can be seen as features of a non-admission policy,
because they set up restrictive criteria of admissibility to the asylum procedure.
These mechanisms may reflect an inadequate balance between control and protec-
tion, yet they are still based on the principle that each and every asylum application
must be examined on its merits. On the other hand, the policies discussed here are
characterized by the absence of examination of applica tions; they operate as barriers
for asylum-seekers to access a Jurisdiction where they could seek protection and re-
ceive it, if necessary. Such policies simply keep asylum-seekers ‘from the procedural
door’,7 in the sense that they aim to prevent them from having their refugee status
determined and their need for protection examined. This phenomenon can therefore
be most precisely described as non-arrival®® policies, At worst, they may result in ex-
posing people to the risk of persecution, by blocking their flight from the country of

55 Art. 11(1) (ex Art. J.1) EU Treaty. 6 See IV. D, below,

57 G.S. Goodwin-Gi]], The Refugee in International Law (1996), 333, ; '

8 The notion of non-entrée covers largely the same phenomenon: see J.C, Hathaway, ‘The Emerging
Politics of Non-Entrée’ (1992) 91 Refugees 40-1.
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origin or their onwards movement from unsafe transit countries from which they
may be forcibly returned to the home country.

The legal mechanism around which non-admission and non-arrival policies have
evolved is the requirement that citizens of certain States must be in possession of a
visa to enter EU Member States, While visa policy as such is a traditional and Je giti-
mate element of States’ control over the entry of foreigners to their territory, the
enforcement of such requirements is the crucialmatter from a human ri ghts perspect-
ive. As long as compliance with visa requirements is being monitored by the country
of destination, it is a normal feature of sovereign border control aimed at persons
within its jurisdiction; this Jurisdiction has to be exercised in conformity with inter-
national law, and accordingly entails the responsibility of the acting State.

European States have devised methods largely moving the control away from

pends on the specific mechanisms employed by States.% Various legal notions have -
been introduced in this connection, some of which are turning into legal fictions, as
will become clear from the following.

The particular role of the EU in this development of externalized Immigration
control is twofold. Under the harmonized policies visa requirements have been
adopted for almost €very country whose nationals would statistically have a well-
founded claim to refu gee status; although Member States might have invented simi-
lar policies on their own, the EU harmonization of visa policies implies that Member
States are bound to adhere to such measures designed to prevent the arrival of asy-
lum-seekers.70 F urthermore, the means of control have been harmonized in a way
which reinforces the tendencies of externalization. In sum, both the substantive poli-
cies and the enforcement measures adopted at the EU level are such that the Union
must be considered an Important actor in the development of non-arrival policies,
and therefore ought to take this into account in designing future asylum and foreign
policies bearing on refugee protection.

2 Carrier Sanctions The combination of visa requirements and sanctions on trans-
Port carriers for bringing passengers without a valid passport and visa engages car-
Ters in immigration control. This mechanism reduces the costs of control and
asylum procedures, and it may as well relieve States of their responsibility for actions
taken by private companies. Their document inspection takes place within a frame-
Work not formally defined as border control. Inreality, however, transport compan-
s act under the instruction of States, under threat of being sanctioned for
lon-compliance.

R ®cf, Goodwin-Gi I, note 67 above, at 141-5 and 252; J.C. Hathaway and J.A. Dent, Refugee Rights:
?;‘3‘” ona Comparative Survey (1995), 10-17. : _
o Council Reg. 2317/95 determining the third countries whose nationals must be in possession of a
"% adopted in pursuance of Art. 100 CEC Treaty [1995] OF L234/1; see also Joint Action of 4 Mar. 1996,

:d°Pted by the Council on the basis of Art. K. 3 (now Art. 31) of the EU Treaty, on airport transit
&Ngements (1996] OJ L.63/3. '

H
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| From the nature of the sanctions system it seems to follow that carriers’ refugg) of
embarcation is part of the enforcement of visa policies. Although indirect in term; of
organizational setting, this is an expression of state sovereignty, like that carried out
at the border of arrival. It is therefore arguable that it implies responsibility for the
State engaged, in an essentially similar way to cases of ordinary exercise of jurisdic.
tion. This obviously runs counter to the total absence of human rights considers.
tions and the failure to introduce specific regulations for undocumented passengerg
in need of protection. Therefore, as concluded by various experts, the effects of cay.
rier sanctions are incompatible with basic norms and principles of internationg|
refugee law.”!

Notwithstanding its legal objectionability, this mechanism of immigratiop
control has become even more widespread since the mid-1980s; perceived as efficient
and at the same time invisible, it seems Lo be so well-established that it is rather yp.
likely to be discarded by States. Instead, international air transportation standards
have been amended so as better to fit with this control strategy.”* Particularly inter-
esting in the context of EU asylum policies, carrier sanctions have been codified as
compulsory control mechanism under the 1990 Schengen Convention,” now in the
process of being integrated into EU/EC law in consequence of the Treaty of Amster-
dam. 74

3. Extra-territorial State Jurisdiction Another version of ‘external’ control is the
practice of some European States of posting immigration officers at their diplomatic
missions in countries from which they want to reduce exit movements towards their
borders. While these officers’ jobs may partly be ordinary administrative activities,
there are quite worrying examples of functions with evident human rights implica-
tions. Being carried out by official state authorities, such control functions effect-
ively breach the illusion of privatized control so far asserted in relation to carrier
sanctions.

Relatively little information has been published about these external (im)migra-
tion control activities. However, posted immigration officers have been reported to
carry out training of airlines’ check-in staff in airports which might serve as exit
points for passengers with false documents or no documents at all.”* This is already
tantamount to taking over important elements of the functions from transport com-
panies whose private organization might otherwise be the legitimate basis of dele-
gating control, and thereby also responsibility.

71 UNHCR, Transport Carriers and Refugee Protection, Working Paper for the Tenth Session of the
ICAO Facilitation Division, ICAO Doc. FAL/10-WP/123 (1988); H. Meijers, ‘Possibilities for Guaran-
teeing Transport to Refugees’ in M. Kjrum (ed.), The Role of Airline Companies in the Asylum Procedure
(1988), 17; E. Feller, ‘Carrier Sanctions and International Law’ (1989) 1 IJRL 48.

72 Cf. J. Vedsted-Hansen, ‘Amendments to the ICAO Standards on Carriers’ Liability in Relation (o
Immigration Control’ in M. Kjeerum (ed.), The Effects of Carrier Sanctions on the Asylum System (1991),
23,

73 Art. 26 of the 1990 Schengen Convention obliges States Parties to introduce carrier sanctions.

74 Prot. to the Amsterdam Treaty, integrating the Schengen acquis into the framework of the EU. This
is not the first attempt to introduce carrier sanctions as a formal element of EC law; a provision to the
same effect was included in Art. 14 of the 1991 Draft Convention on the Crossing of the External Borders
of the Member States of the EC (SN 2535/91 (WGI 829) (1991)).

75 See, e.g., Danish Immigration Service, Rapport om udlendingeattachéer (Report on immigration at-
tachés) (1997).
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European immigration officers also personally carry out control of travel docu-
ments in foreign airports; in doing so, they may co-operate closely with the border
police authorities of the exit or transit country in which they are acting. These con-
trols may result in the refusal of transportation of some passengers, in accordance
with the terms of reference of the officers in action.”® Yet there is no indication of the
nature of the inter-state police co-operation, nor of possible reservations due to the
human rights record of the partner States. Similarly, it is unclear whether protection
aspects will be taken into account in order to modify the purely technical control of
travel documents, in accordance with human rights norms.

Again, what might already be invented and practised by Member States has now
become a part of the EU acquis. In 1996 the EU Council adopted a joint position on
‘pre-frontier assistance and training assignments’, setting up objectives and guide-
lines for such extra-territorial control activities, such as the following:

Whereas checks carried out on embarkation on to flights to Member States of the Euro-
pean Union are a useful contribution to the aim of combating unauthorized immigra-
tion by nationals of third countries, which, pursuant to Article K. 1(3)(c) of the Treaty, is
regarded as a matter of common interest;

Whereas the posting to airports of departure of Member States’ officers who are special-
ized in such checks, to assist the officers who carry out checks on departure locally on be-
half of the local authorities or on behalf of the airlines, is a means of helping to improve
those checks, as is also the organizing of training assignments aimed at airline staff;

Article 1 Assistance Assignments

1. The joint organization of assistance assignments at third-country airports shall be
carried out within the Council with full use being made of the possibilities for coopera-
tion offered.

2. Assistance assignments shall have as their objective the provision of assistance to

officers locally responsible for checks either on behalf of the local authorities or on be-
half of the airlines.

3. Assistance assignments shall be carried out in agreement with the competent au-
thorities of the third country concerned.

4. Assistance assignments may be of varying duration. For this purpose, a list of air-
ports at which joint assignments could be carried out on a temporary or permanent basis
shall be drawn up .. .77

Inthe absence of human rights and refugee protection considerations, itcannot be
ruled out that these control activities affect people in need of protection, blocking
tl}eir access to asylum procedures. This may in consequence lead to human rights
Violations, either in a country of transit where such people may be considered illegal
thtrants, or in their country of origin; some individuals will be prevented from leav-
Ing that country in the first place, others may be returned in spite of the principle of
on-refoulement, and thereby eventually exposed to risk of persecution.

To the extent that such human rights violations result from the pre-screening of
Passengers in airports through which they might otherwise arrive at EU borders,

S Ibid

77 - .
the Joint position of 25 Oct. 1996 defined by the Council on the basis of Art. K.3(2)(a) (now Art. 31) of
U, on pre-frontier assistance and training assignments [1996] OJ L281/1.
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{ carried out or assisted by officials of potential destination States, the iD\’Olvemem ¢
| EU States seems sufficiently active to engage their responsibility underinternationc-)l
I' law. Thus, in contrast to the possible discharge by means of invoking the private nf:

ture of the agents of control carried out by transport companies, here States ha\:-'-
_. abandoned the legal construction of delegated powers and exercise actual jy rjsd]';
; tion. It is consequently beyond doubt that they will be responsible for human rigy,
Q violations that may occur following the extra-territorial immigration control_bym
_ the co-ordinated EU measures to this effect have apparently failed to take thig aspect
. into account, by simply (re)defining the exercise as one of ‘combating unauthorize
immigration’.
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4. Exit Control by Third Countries Replacing Immigration Control ~As a kind of ul-
timate step towards ‘externalizing’ immigration control, the EU has recently moveg
into more direct co-operation with third States in order to have their authoritjes un-
dertake control functions which would otherwise be carried out upon arrival i EU
States. Thus, immigration control is not only moving out to the eXtra-territoria|
sphere, but furthermore shifting into exit control and, according to the same logic,
taken over by the authorities of third countries from which the unwanted persons i,
question are supposed to attempt to move on towards EU territory.

This may seem just a gradual development from the ‘external’ control practices
described above. The formal organization, however, leads to qualitative differences
when enforcement is left with a third State. Compared to posted Immigration
officers and ‘pre-frontier assistance and training’, control measures carried out by
third-country authorities, fully under their terms of reference, are likely to be less
transparent and less susceptible to influence from the EU States on whose behalf
they have been undertaken. Another difference is the measures accompanying dele-
gation of control. While assistance programmes in Central Europe have involved the
reinforcement of border controls, they also aimed at enabling transit countries to im-
prove their refugee protection systems. Indeed, preventing asylum-seekers from
continuing towards the West, and allowing for the return on ‘safe third-country’
grounds of those who do so anyway, is an important element of assistance pro-
grammes.”® What distinguishes them from the control delegation here discussed is
the capacity-building effort which was normally an essential part of these pro-
grammes.

Similar efforts have not been given high priority in recent initiatives to prevent
people from seeking asylum in EU countries. Following the quite high numbers of
Iraqi asylum-seekers in Western Europe in the past few years, and in particular the
increased numbers arriving in Italy during the winter of 1997-8, the EU Council
adopted an action plan on the ‘influx of migrants from Iraq and the neighbouring re-
gion’.” The language used and actions proposed are particularly remarkable given

78 As an example, the Nordic States’ programmes in Estonia, Latvia, and Lithuania, partly driven by
fear that great numbers of asylum-seekers might arrive from transit countries further East via the Baltic
States, could be mentioned. See J. Vedsted-Hansen, ‘Immigration and Asylum in Scandinavia: Losing [n-
nocence in Europe? (1996) 7 Oxford International Review 24. g

79 EU action plan on the influx of migrants from Iraq and the neighbouring region, adopted by the EU
General Affairs Council, 26-27 Jan. 1998 (5573/98 ASIM 13) (hereinafter EU Action Plan).
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the fact that a mass influx had not occurred into any EU country, neither had such a
stuation been imminent.®°

In a far-reaching version of the ‘externalized” approach to immigration control,
the action plan sets up an array of control measures. Some of these will engage the
quthorities of non-EU States; interestingly, Turkey plays a key role among the third
countries.8! The Union’s protective response is relatively modest, being limited to
exchange of information, policy review, monitoring of humanitarian needs, and the
ike.82 In general, control measures seem far more operational than the few protec-
sion-oriented measures included in the action plan.®® In the section entitled ‘com-
bating illegal immigration’ it describes a number of measures to be taken by the EU
or Member States, among which are the following:

26. The Council to ensure effective application of the Joint Position on pre-frontier
assistance and training assignments in relation to countries of origin and transit.

27. Member States . . . to promote joint missions to specific departure points to train
carriers in the detection of false documents in accordance with the Joint Position on pre-
frontier assistance.

29. Member States to arrange training and exchanges between officials of Member
States and third countries concerned . ..

32. Member States to exchange officials by mutual agreement, both between them-
selves and with the third countries concerned, in order to observe the effectiveness of
measures to prevent illegal immigration.

33. Member States to send experts to the third countries concerned, by mutual agree-
ment, to advise on the operation of controls at land and sea frontiers.

34. Member States with particular experience to share technical knowledge and ex-
pertise with other Member States and . . . with the third countries most heavily affected.

35. Routine and effective implementation by Member States at national level of secur-
ity measures and carrier’s liability legislation against carriers bringing undocumented
passengers and passengers with forged documents to the EU ... o

The action plan can be characterized as a strategy for the containment of asylum-
seekers in ‘third countries concerned’, primarily Turkey. Whereas the affected
individuals have been termed ‘illegal migrants’, and their displacement ‘illegal im-
migration’, the document does not provide any qualification of these notions as op-
posed to refugee protection. Although ‘migrants from Iraq” may have complex
motives to leave that country, they are to a large extent genuine refugees. Hence
there is a presumption that they are in need of international protection which they

% This assessment is in accordance with UNHCR’s position; in consultations with EU and Member
States _UNHCR held the view that, in spite of the increasing numbers and their concentration in a few
Cﬂhlnmes__ the number of Iraqi asylum-seekers could not be considered a mass influx.

' Itis noteworthy that Turkey has made a geographical reservation pursuant to Art, 1 B of the 1951
eg{‘-‘gee Convention, thus having no Convention obligations towards non-European refugees.
_# EU Action Plan, note 79 above, at paras. 4-6 (on humanitarian aid) and 7-12 (on ‘effective applica-
llo;i of asylum procedures’).

0 Cf. J. van der Klaauw, ‘European Union’ (1998) 16 NQHR 92-3.
ks EU Action Plan, note 79 above (emphasis added), More specified proposals for implementing the

ction Plan‘were set out by the Presidency in a note of 29 Jan. 1998 to the third pillar working groups on
asylum, EURODAC, Migration, Visa and Europol, and CIREA and CIREFI (5593/98 ASIM 15).
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have often not been able to find outside Europe.?> Processing their cases might reby

this presumption, yet control measures blocking access to asylum procedureg donot

become more legitimate by redefining asylum-seekers into the non-deserving categ.

ory ‘illegal migrants’. '
If this is the overall objective of the action plan, the main ‘relevant third country

seems to have understood the message. On a follow-up mission EU Tepresentatiyeg

met Turkish officials who expressed their interest in increased information, ex.

change, and technical assistance in tackling ‘illegal immigration’. Furthermore:

[a]s regards asylum issues, the Turkish authorities mentioned their plans to establish re.
ception centres for illegal migrants, but were reluctant to involve UNHCR in the procegg
of screening asylum applicants . . .

The Turkish authorities did not see UNHCR involvement in the reception houses g5
appropriate, since only illegal immigrants would be held there, nor were they happy to
see closer co-operation generally on this issue with UNHCR. They could, however, a¢.
cept a contribution (most obviously by UNHCR) in screening training provided to
Turkish border guards.®¢

The EU involvement in organizing controls operated by third-country authoritieg
provides strong reasons to assume that, if the action plan is implemented, EU States
will incur responsibility for this more or less indirect exercise of jurisdiction. Con.
sidering the evident (and intended) implications for refugee protection, the disregard
of human rights concerns is striking.

Given the extra-territorial framework, the very rationale of this kind of immigra-
tion control, it would be inadequate to pretend to mitigate the effects merely through
external border-crossing measures as those to be adopted under Article 62(2) (ex
Article 73j) of the EC Treaty. While certain human rights-based modifications will
have to be included in such legislation, refugee policy has manifestly been brought
into the arena of foreign relations, beyond the traditional scope of asylum and im-
migration policies. The logical consequence is therefore to develop future asylum
strategies so as to make protection available extra-territorially for those asylum-
seekers who are affected by the ‘externalized’ controls.®”

C. Sharing the Burden of Responsibility

1. Burden-sharing in the EU? Under international law, there is no binding norm
prescribing the sharing of costs in connection with inequitable reception of persons
in need of protection.®® Burden-sharing must be properly understood as a functional

85 This is confirmed by UNHCR assessments of the status of the persons involved, and certainly also
by the practices of national asylum authorities in European countries which would be likely to reco gnize
the need of protection for many Iraqi asylum-seekers, were they to have their cases examined.

86 Note from the Presidency to the K.4 Committee (6938/1/98 Rev. 1, ASIM 78), 21 Apr. 1998, at
paras. 3 and 9. Police authorities also identified the need for ‘enhanced co-operation and support from
UNHCR to assist in the return of failed asylum seekers’ (at para. 6).

87 This has been recognized in principle, yet with limited protective ambition, in the proposals for im-
plementing the action plan. In the note of 29 Jan. 1998 (5593/98 ASIM 15), the Presidency ‘recognizes the
clear Second Pillar element to this action point’ (referring to point 7 of the action plan).

88 However, an effort to endow burden sharing with the quality of an obligation under customary law
is made in J-P.L. Fonteyne, ‘Burden Sharing: An Analysis of the Nature and Function of International
Solidarity in Cases of Mass Influx of Refugees’ (1983) 8 AYBI 175ff. Fonteyne holds that States ar¢
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prerequisite for the observation of the norm prohibiting refoulement, the preserva-
tion of protection capacities, and access to territory of potential host States.
However, it is not a legal prerequisite for compliance with the norm of non-
refoulement.

In Western Europe, norms levelling out inequalities in reception, making the onus
for single States predictable and thereby maintaining States’ willingness to receive
those in need, are still lacking to a large extent.8® This became particularly clear as
the Balkan conflict dragged on. The largest populations of protection seekers from
Bosnia were found in Western European countries which were either geographically
proximate or already hosting immigrant communities from former Yugoslavia. In
descending order, per capita, Austria, Sweden, Germany, and Switzerland®® re-
ceived most of these. In total numbers, Germany alone had accommodated 63 per
cent of all Bosnian refugees hosted by EU Member States.”!

It is of interest to track the relevant normative developments in the EU context.
Burden-sharing was declared to be one of the issues t0 be examined by the Council
in 1994 according to the priority work plan for that year. Accordingly, the German
presidency presented an ambitious ‘Draft Council Resolution on Burden-sharing
with Regard to the Admission and Residence of Refugees™? in July 1994. However,
the draft had difficulty in attracting the necessary support.

During the Spanish presidency, a limited consensus on burden-sharing had finally
begun to develop, as the adoption of a ‘Council Resolution on Burden-sharing with
Regard to Admission and Residence of Displaced Personsona Temporary Basis’ on
25 September 1995 indicated.?® This instrument is part of the asylum acquis.>* How
does the German draft of 1994 compare to the 1995 Resolution?

The most daring feature of the draft was to propose a specific distributive key
which ‘could be used by Member States’.>> This key was based on Member States’

—percentage of the total Union population;
—percentage of Union territory; and
—percentage of the Unions” Gross Domestic Product.

obliged to practise burden-sharing by customary law. Perluss and Hartman argue that the international
community chose not to mould burden-sharing into an obligatory form, as this would risk weakening
rather than strengthening protection, providing front-line States with an excuse for refoulement if no as-
sistance from less affected States were to materialise: D. Perluss and J. Hartman, ‘Temporary Refuge:
Emergence of a Customary Norm’ (1986) 26 Va.J.Int'l L. 588.

_® Fora full account of the normative and factual developments regarding European burden-sharing
Smhlhff‘ 1990s, see G. Noll, ‘Prisoners’ Dilemma in Fortress Europe: On the Prospects for Equitable Burden
th aring in the European Union’ (1997) 40 GYIL 405. For a global account on the topic, see Secretatiat of
£ IHICT-Governmenta] Consultations on Asylum, Refugee and Migration Policies in Europe, North
Aréloenca and Australia, Study on the Concept of Burden-Sharing (1998).
Atthe time, Austria and Sweden had notacquired membership of the European Union. Switzerland
Wagsl not and is not a member of the EU.
1997 Address by Udo Heyder, Federal Ministry of the Interior, Hohenheimer Tage des Auslinderrechts
o) 31 Jan. 1997.
o Doc. No. 7773/94 ASIM 124 (hereinafter the draft).
[1995] 0T C262/1 (hereinafter the 1995 Resolution).
N Draft List, note 42 above, at para. L. C.
The draft, note 92 above, at para. 7.
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Each of these criteria should be given equal weight. The draft featured a tapj of
indicative figures® for each Member State which were to be revised every five Vears
by joint agreement. The possibility of departing from these figures by joint agye,. '
ment was expressly provided for in paragraph 8 of the draft.

The centrepiece of the envisaged redistribution mechanism was contained in para-
graph 9: ‘{wlhere the numbers admitted by a Member State exceed its indicatiye
figure under paragraph 8, other Member States which have not yet reached their jp,.
dicative figure under paragraph 8 will accept persons from the first Member State’ '

Accordingly, the draft intended to introduce compulsory resettlement, relying op
a distributive key. However, a reduction of reception obligations was envisaged with,
respect to military expenditure triggered by intervention in the refugee—producing
crisis®” and the Convention refugee population already present in a Member State 9%
In terms of realpolitik, the resistance to the draft can be explained by the fact thgt
Germany would have been its first beneficiary, with additional reception responsib.
ilities falling upon all other Member States.

Turning to the 1995 Resolution, it is striking to see that the indicative figures have
vanished and the stipulated distributive key is devoid of any precision:*®

4. The Council agrees that the burden in connection with the admission and residence
of displaced persons on a temporary basis in a crisis could be shared on a balanced basis
in a spirit of solidarity, taking into account the following criteria . . .:

—the contribution which each Member State is making to prevention or resolution
of the crisis, in particular by the supply of military resources in operations and [
missions ordered by the United Nations Security Council or the Organization for 1
Security and Cooperation in Europe and by the measures taken by each Member
State to afford local protection to people under threat or to provide humanitar-
lan assistance,

—all economic, social and political factors which may affect the capacity of a Mem-
ber State to admit an increased number of displaced persons under satisfactory
conditions. ‘

In a footnote linked to the first paragraph of this Article, it is said that ‘[t]hese criteria
are norms of reference that may be supplemented by further criteria in the light of
specific situations’. This statement reveals the contradiction contained in the present
instrument. In the preamble, it is correctly stated that ‘situations of great urgency...

9 The draft, note 92 above, at para. 7. A look at these figures might help to understand both the
German urge and the failing support of other large Member States. In descending percentage order, the
figures read as follows: Germany (21.58), France (19.40), Italy (15.83), United Kingdom (14.28), Spain
(13.63), Netherlands (3.55), Greece (3.20), Portugal (2.65), Belgium (2.42), Denmark (1.78), Ireland
(1.54), Luxembourg (0.12).

97 Para. 9 of the draft states: ‘Member States which are helping, by means of particular foreign and se-
curity policy measures in the country of origin of the persons referred to in paragraph 1, to control the
refugee situation in the State in question, need not admit the full figure assigned to them under paragraph
8. The resulting shortfall should be covered by the other States in proportion to their indicative figures.
Measures of this nature include in particular peace-keeping or peace-making initiatives in the framework
of the United Nations, NATO or the Western European Union.’ .

98 According to para. 11 of the draft, Convention refugees are set off against the indicative figure n
para. 8.

99 With regard to the vagueness of the given criteria, we omit a detailed discussion of their implications.
For a critical analysis, see ECRE, Comments from the European Council on Refugees and Exiles on the
1995 *‘Burden Sharing’ Resolution and Decision adopted by the Council of the European Union.
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require prompt action and the development beforehand of principles governing the
admission of displaced persons’. However, these principles are developed ex post
facto by the Council. The ‘Decision on Alert and Emergency Procedure for Burden-
Sharing with Regard to the Admission and Residence of Displaced Persons on a
Temporary Basis’1?? operates along the same pattern of tackling a crisis after it has
materialized. Consequently, a cautious State would rather block access for refugees
than trust in the outcome of this ad hoc exercise in the Council.1%!

Nevertheless, the issue of burden-sharing resurfaced i March 1997, when the
European Commission launched a proposal on a Joint Action concerning Tempor-
ary Protection of Displaced Persons. 102 The European Parliament proposed a num-
ber of amendments, but the real obstacles to adoption were some Member States,
which were unable to accept a provision on burden-sharing inserted into the pro-
posal. The Commission changed tactics and put forward a new proposal in June
1998. Tt divided the single draft text of March 1997 into two separate drafts. One
joint action would deal with a Union-wide “Temporary Protection Regime’ and con-
tain a number of minimum rights!® and a mechanism for the common opening up
and phasing out of such a regime.1** Another joint action would be entirely devoted
to burden-sharing or, rather, according to the terminolo gy of the Commission, ‘sol-
idarity’.105 With professional optimism, the Commission states that:

[t]he proposed revision must facilitate the adoption of the text by the Council. In so far
as the central question resides in possible solidarity measures, the following strategy is
suggested:

+ on the one hand, to propose a specific text on solidarity, so that this subject does
not delay the progress on temporary protection; ’

« on the other hand, the two texts (temporary protection and solidarity in reception
and residence) could only enter into force simultaneously, that is to say on the
date of adoption by the Council of each of these two instruments.!%¢

However, it cannot be ruled out that the Council condones the Temporary Protec-
tion Proposal, while rejecting the Solidarity Proposal.

100 119961 OJ L63/10. According to the draft list, note 42 above, at para. I. C., this instrument is also
part of the acquis.
1 The importance of a detailed and predictable burden-sharing framework seems to have been real-
ized by the authors of the German Draft Resolution. See para. 5 of the draft, note 92 above: ‘[tjhe Coun-
cilis convinced that if Member States are to be able to react promptly in emergencies, they must first
devise an appropriate range of measures for the admission of refugees from war or civil war, Such meas-
ures must include prior agreement on principles for distributing refugees. Otherwise there is arisk that, in
Situations in which prompt action is necessary to avert serious danger to human life, decisions which need
t;l::dti}ken urgently will be delayed by the fact that complicated consultation procedures must first be ini-
o> 11997107 C106/13.
Disp] European Commission, Amended Proposal for a Joint Action Concerning Temporary Protection of
C ai;v;!ced Persons ( Presented by the Commission Pursuant to Article 189a(2) (_)f t{’ze EC Treaty):
o (1998)372 final/2 (hereinafter the TP proposal), Ats. 6-9. If the goal of harmonization is to be taken
IMUSIY“ a deviation from these minimum rights in favour of beneficiaries is improbable.
i Ibid., Arts. 3 and 4.
ence Eglropﬁa_n (_Jommission, Proposal for a Joint Action Concerning Solidarity in Admission and Resid-
mﬂn:’{ eneficiaries of the Temporary Protection of Displaced Persons ( Presented by the Commission Pur-
ropio s(;. if;’aragrap}; 2(b) of Article K3 of the EU Treaty): COM(1998)372 final/2 (herei nafter Solidarity
10,

6 . A
Communication from Mme Gradin to the Commission, attached to Doc. No. 0/98/187, at para. 2.

L
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What exactly is the content of the latter? Primarily, Member States would shar
the burden by way of a system of financial compensations. First, fixed emergency ai;
is proposed, limited to the first three months of a crisis and intended to cover 4.
commodation, means of subsistence, and emergency medical assistance. 97 The, d.
getary support for this item remains to be created. Secondly, reception Projects
could be financed by using an existing item in the EU budget.'%® This longer-tery,
measure would cover accommodation, social assistance, and education.

While financial burden-sharing is the core of the instrument, a subsidiary Provi-
sion in Article 5 of the Solidarity Proposal envisages also distributing among diffe;.
ent States the burden in terms of those receiving protection. A decision setting upa
temporary protection regime ‘may also, as a secondary measure, define the rules 3]
lowing the beneficiaries of temporary protection to be distributed between Membe;
States, before or on arrival in the territory of Member States’. Lamentably, this i
merely a variation on the ad hoc mechanism already put in place by the 1995 Reso.
lution. By way of a metaphor, putting trust in this Article means attempting to sign
an insurance policy after the occurrence of an accident.

In general terms, a system of financial burden-sharing would be an important step
towards the safeguarding of openness vis-d-vis persons in need of protection. Sucha
system will find acceptance only if it moves beyond the present pattern of allocating
responsibility and attains the quality of mutual insurance against a certain level of
fiscal reception costs. In a long-term perspective, financial burden-sharing could
allow for reintroducing liberal elements of choice into protection systems. In an at-
tempt to exploit the integrative potential of family and social networks, Member
States could permit claimants to choose a host country in which such a network al-
ready exists. The total cost of integration would be diminished, while the relative
costs for single States would be redistributed by means of financial burden-sharing.
However, the social and political costs of acceptance by and integration into host so-
cieties should not be underestimated. As it is difficult to convert the latter into fiscal
terms, it is reasonable to assume that some Member States will insist on the develop-
ment of schemes redistributing persons to be protected.

2 The Dublin Convention: Concentrating the Burden In their attempts to steer the
movements of asylum-seekers, the European Union and its Member States have
created a rather elaborate mechanism deflecting movements to the Union’s territ-
ory. It comprises norms of non-arrival (carrier sanctions, pre-exit immigration con-
trols, technical assistance to third countries’ exit control, interdiction and
containment of asylum-seekers in third countries) as well as norms of reallocationto
safe third countries.

The mechanism of deflection impacts not only on single asylum-seekers, but also
on the policies and practices of single Member States. The bottom line of the reallo-
cation criteria in the Dublin Convention is that facilitation of entry and failure to re-

107 Art. 4, Solidarity Proposal, note 105 above; financial statement attached to the Solidarity Proposal.
108 For 1998, the proposal assumes a need for ECU 3,750,000 for these measures targeted at reception
projects: financial statement, ibid.
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move entails responsibility.109 Moreover, the criteria disfavour countries with exist-
ing populations from countries of ori gin, as such networks will attract further direct
arrivals. Finally, those countries having an external border of the Union will find
themselves with a larger proportion of arrivals than countries without such borders.
The example of Germany may serve as an illustration for the accumulated effects of
the Dublin criteria. Initially, the German government had set high hopes for the
Dublin Convention, just to find that its application leaves Germany with a net in-
crease of cases. This increase affects not only applications, but also decisions on ac-
cepted requests and actual transfers:

Table 1. The Impact of the Dublin Convention on the Situation of Germany

Total Acceptance Denial
Requests by other States Parties to Germany 7972 5956 (75%) 1109 (13%)
Requests by Germany to other States Parties 2533 752 (30%) 743 (30%)

Strikingly, the percentage of German acceptances in relation to the total number of
requestsis higher than the average acceptance percentage of all other States Parties,
In the same period, 1,417 people were transferred to Germany, while Germany
turned over 365 persons to other States party to the Dublin Convention. !9 This goes
to show that the Dublin criteria provide for burden-concentration instead of bur-
den-sharing.

Such consequences form a strong incentive for each single Member State to
conduct ever more scrupulous and restrictive visa, admission, and border-control
policies, as it cannot put its hope in other States sharing the responsibility for ar-
nvals. Coupled with these restrictions on movements, affected States will down-
grade protection benefits. The rationale for doing so is, first, to create a disincentive
for potential asylum-seekers and, secondly, to stretch resources.

Turning around the logic of these developments, a burden-sharing mechanism is
indeed the key to safeguarding refugee protection on the territory of the Member
States, If combined with a material harmonization of protection categories and re-
ception standards, it would mitigate competition for deflection as well as for the
dowﬂgl'ading of territorial protection. Ideally, such a mechanism should have been
launched concurrently with the mechanisms of migration control, so as to inhibit the
latter setting the preconditions for the operation of the former.1!! When applying

i Convention Determining the State Responsible for Examining Applications for Asylum Lodged in

One of the Member States of the Community, Dublin, 15 June 1990 (hereinafter Dublin Convention),
8. 57: entered into force, 1 Sept. 1997 [1997] OJ C254/1. It could be discussed whether the family re-
""‘“011 Criterion in Art. 4 represents a disincentive for States to grant Convention status, as this may trig-
Sl:;!:he responsibility to process applications from family members. However, it would be hard to verify
i@ hypothesis in practice.
Ane kLeEter of 18 Aus_ 1998 by the Federal Office for the Recognition of Refugees (Buudesgmt fiir die
lionr fnnung auslindischer Fliichtlinge) on the implementation of the Schengen and Dublin Conven-
i (O file with the authors). Period: 97-09-01 to 980731,
. 0 this respect, it is of interest to compare the development in the EU with the bilateral develop-
1S between Germany and Poland. The EU’s Member States put a readmission mechanism in place
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Article 6 TEU to the area of asylum, equitable burden-sharing imposes itse]f as g
priority measure of decisive importance, irrespective of the exemption of the topic
from the time limit set by Article 63 TEC. Sensibly, a viable solution could take into
account and compensate for the concentration of claimants in certain countries asa
result of the criteria laid down in the 1990 Dublin Convention.

D. Procedures for Admission and Examination of Asylum Applications

1. Allocation of Responsibility Among the measures on asylum to be adopted under
the Treaty of Amsterdam is ‘criteria and mechanisms for determining which Mey,.
ber State is responsible for considering an application for asylum submitted by a
national of a third country in one of the Member States’ (Article 63(1)(a) (ex Article
73k) of the EC Treaty). This obviously aims to establish a first-pillar Instrument
replacing the 1990 Dublin Convention. It is reasonable to expect that there wil] be
some incitement for copying the Convention into a legislative act, most likely a reg.
ulation. The recent coming into force of the Dublin Convention and the five-year
time limit for the adoption of this measure increase the likelihood that this wi]] be
considered the most opportune solution.

However, there are good reasons for taking this opportunity to reconsider the
Dublin Convention criteria and procedure for determining responsibility. In that re-
spect there is an additional basis of experience to draw on, as a similar allocation
mechanism has been applied under the Schengen Convention since 1995. Experience
suggests that certain elements of the Dublin mechanism be adjusted, even while
Member States may not want to re-open negotiations on the basic criteria, i.e. the
authorization of applicants’ entry or presence in the territory,!'? modified by family
or cultural links to a certain Member State,!!3

When adopting an instrument under Article 63 (ex Article 73k), it will be timely to
assess how the latter criteria are being implemented. Due to the authorization crite-
ria asylum-seekers will often be transferred to another EU State for reasons totally
unrelated to their personal situations. While the transfers’ potentially arbitrary ef-
fects on access to protection should be resolved by other harmonization measures,
personal and cultural sensitivity must be achieved under the provisions regarding
links to a specific country. Here, it might be that too many cases depend on discre-
tionary allocation because of insufficient operation of the criteria concerning family
members; and it is possible that Member States do not apply the discretionary pro-
visions in the same manner.

without any link to the question of burden-sharing. By contrast, the named bilateral arrangement seized
the opportunity by linking readmission with rudimentary forms of burden-sharing. In both cases, the
readmission agreements covering return of third-country nationals (a) contained a burden-sharing clause
for cases of massive inflows and (b) was coupled to an agreement on financial assistance: Abkommen
zwischen der Regierung der Bundesrepublik Deutschland und der Regierung der Republik Polen iiber
die Zusammenarbeit hinsichtlich der Auswirkungen von Wanderungsbewegungen, 7 May 1993, Arts. 6
and 2.

12 Cf. Dublin Convention, Arts. 5-7; Schengen Convention, Art. 30(1)(a)—(g).

113 Cf. Dublin Convention, Arts. 4 (close family; mandatory allocation) and 9 (cultural links; discre-
tionary allocation); Schengen Convention, Arts. 35 and 36. Dublin Convention, Art. 3(4), and Schengen
Convention, Art. 29(4), may operate in a similar way, yet also on a discretionary basis.
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Moreover, the Dublin Convention has not fully secured access to protection, as
was intended. At least two deficiencies can be identified,"one being the problem of
‘safe third countries’ which remains unsolved by the Convention. The other protec-
tion-related deficiency partly results from the time-consuming procedure under Art-
icles 11-13 for settling the issue of responsibility upon request for transfer to another
State; this procedure may in itself be a reason for the lack of efficiency of the Dublin
mechanism. 14

In order to avoid such administrative complications, Member States may prefer
to apply special accelerated procedures to rejecting cases on substantive grounds,
even If they feel that another State would actually be responsible for examination.
This happened under the Schengen Convention, and a similar practice is likely to
occur, though arguably not compatible with Article 3(4) of the Dublin Conven-
tion.!> Thus, the first-pillar instrument needs to include provisions to the effect that
such procedure-shifting does not undermine the procedural safeguards in asylum
cases. The phenomenon described here is connected with the issue of procedures for
manifestly unfounded applications, both regarding the definition of this category
and the permissible level of safeguard-reduction.!16

Finally, the burden-sharing implications of the Dublin criteria for allocation of
asylum-seekers, as discussed above, may be pertinent in the process of adopting
measures under Article 63. Should experience prove the Dublin Convention to be
evidently inequitable, this would be the chance for Member States to make the nec-
essary adjustments. Alternatively, they may take heed of such problems in the
burden-sharing measures to be adopted pursuant to Article 63(2)(b).

2. Pre-procedure Return. ‘Safe Third Countries’ An additional protection problem
related to the Dublin Convention is the practice of returning asylum-seekers to ‘safe
third countries’. Article 3(5) allows for ‘safe third country’ clauses in domestic law to
take precedence over the Convention mechanism. This results in asylum-seekers
being returned to non-EU countries without having their application examined by
the Member State that would be responsible according to the criteria in Articles 4-9,
despite the objective of securing the examination of every application for asylum (cf.
Preamble, para graph4, and Article 3(1) ). Being another procedure-shifting mechan-
Ism, this significantly affects'the Convention’s reliability as an instrument securing
aceess to fair and efficient asylum procedures. 117

It goes beyond the scope of this chapter to analyse the legal basis and implications
of the ‘safe third country’ notion, employed by States to refuse admission to the asy-
lum procedure on the ground that an application should rather be dealt with by an-
Other State.!!® As this notion has become part of the EU asylum acquis, future

"4 For instance, bilateral readmission agreements have been concluded between Denmark and
Sweden, and between Denmark and Germany, for the purpose of settling cases in a more expeditious
malrinez' than under the Dublin Convention procedure.

.:: Cf. van der Klaauw, note 48 above, at 235-6. 116 See IV. D. 3, below.

1 Cf. van der Klaauw, note 48 above, at 236-7.

. See generally, R. Marx, ‘Non-Refoulement, Access to Procedures, and Responsibility for Deter-
:"mﬂg Refugee Claims’ (1995) 7 IJRL 383-405; G. Goodwin-Gill, note 67 above, at 333-44; R. Byrne
Gnd A. Shacknove, ‘The Safe Country Notion in European Asylum Law’ (1996) 9 Harv. HRJ 185-228;

+ Noll, “Non-Admission and Return of Protection Seekers in Germany’ (1997) 9 IJRL 416-452;
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legislation is bound to deal with its harmonized application. The measure replacing
the Dublin Convention would seem the most appropriate instrument to regulate the
issue, assuming that this act under Article 63 (ex Article 73k) will still have the gp.
jective of securing access to examination for every asylum-seeker. Hence, the majn
legal concerns raised by the acquis concerning ‘safe third countries’ shall pe
identified. Not only does the problem of ‘safe third country’ practices persist undey
the Dublin Convention, due to the prevalence given to domestic law by Article 3(5),
t has indeed been exacerbated by the 1992 London Resolution which provides that
Article 3(5) must be applied in advance of settling the responsibility issue in accord.
ance with the Dublin criteria.!!® In itself a remarkable combination of a Convention
allowing domestic law to prevail, and a non-binding text committing Member States
to utilize this scope of action to the widest extent possible,!2° this regulatory mecha-
nism deserves quite thorough scrutiny; the process of adopting first-pillar measures
will be the obvious occasion for doing so.

Experience has shown strong reasons for caution in applying the ‘safe third coun-
try’ notion. Apart from the fundamental problem of ascertaining individuals’ safety
on the basis of presumptions, more concrete problems have occurred regarding, for
example, the procedure followed in deportations vis-a-vis the asylum-seeker as well
as the third country in question; previous links between the individual and the third
country presumed to be responsible for examining the case: and the criteria for es-
tablishing that a given country is ‘safe’ for asylum-seekers and refugees. Not sur-
prisingly, a variety of national ‘safe third country’ practices have developed, and the
1992 London Resolution has not brought about effective harmonization between
Member States in this area. '?!

The Resolution sets unfortunately low standards for so-called ‘host third coun-

" tries’, hardly in accordance with the 1951 Refugee Convention and human rights in-
struments to which Member States have committed themselves. Focusing on
negative requirements—such as the absence of threats to life or freedom within the
meaning of Article 33 of the 1951 Refugee Convention, and the absence of exposure
to torture or inhuman or degrading treatment—the Resolution fails to take account
of the positive obligations under international law that have to be fulfilled by an asy-
lum country to which responsibility may be transferred.!22 Whereas the Resolution
modestly refers to ‘fundamental requirements’, thus not excluding the broader
meaning of refugee protection obligations, a binding instrument under Article 63 of
the EC Treaty ought to be more carefully drafted in this respect.

<

N. Lassen and J. Hughes, Safe Third Country Policies in European Countries (1997); 1. Vedsted-Hansen.
‘Non-Admission Policies and the Right to Protection: Refugees’ Choice v. States’ Exclusion? i
E. Nicholson and P. Twomey (eds.), Refugee Rights and Realities (f orthcoming, 1999).

119 EC Ministers Resolution of 30 Nov.~1 Dec. 1992 on a Harmonized Approach to Questions Con-
cerning Host Third Countries (SN 4823/92), paras. 1(a) and (d), and 3(a).

120 The authors are indebted to K.U. Kjer for pointing out this regulatory particularity.

121 See description of cases and practices in Lassen and Hughes, note 118 above; Peers, note 29 above.
10-14 and 17-20; and in ECRE, ‘Safe Third Countries’. Myths and Realities ( 1995).

122 Cf. EC Ministers Resolution, note 119 above, at para. 2. See also R. Fernhout and H. Meijers. 'Asy-
Jum’, in P. Boeles et al., A New Immigration Law. for Europe? The 1992 London and 1993 Copenhagen Rules
on Immigration (1993), 17-18; UNHCR, An Overview of Protection Issues in Western Furope: Leg islatnt
Trends and Positions Taken by UNHCR (1993), 18-20: Goodwin-Gill, note 67 above, al 334 and 338.
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3. Special Procedures for Manifestly Unfounded Applications Pursuant to Article
63(1)(d) (ex Article 73k) of the EC Treaty, ‘minimum standards on procedures in
Member States for granting or withdrawing refugee status’ shall be adopted within
the transitional period of five years. Again, notwithstanding the temptation to carry
over the asylum acquis to the coming first-pillar measures, it will be timely to rethink
the content and structure of existing instruments. As illustrated below, the texts on
I procedures are lacking precision in defining key concepts; in addition, they give
prevalence to domestic law regarding crucial issues.

There is particular reason for reconsideration of the accelerated procedure that
can be operated for ‘manifestly unfounded’ applications; within this category, the
standards set for processing asylum cases at the border are likely to be the most prob-
lematic. The relevant instruments are deficient in terms of both definition of the cases
undergoing accelerated procedures and the level of safeguards to be retained in such
procedures. In general, the harmonization of asylum procedures is incomplete.12
This may indicate a predilection in Member States for procedural flexibility in the
international standards, enabling them to assert that national exceptions or restric-
tions are compatible with these standards.1?4

The 1992 London ‘Resolution on Manifestly Unfounded Applications for Asy-
lum’ includes a wide range of vaguely defined cases and situations in this category.
Anapplication for asylum shall be regarded as manifestly unfounded if it is clear that
it meets none of the substantive criteria under the 1951 Refugee Convention, either
because ‘there is clearly no substance to the applicant’s claim to fear persecution in
his own country’ or because ‘the claim is based on deliberate deception or is an abuse
of asylum procedures’.125 If this may be relatively uncontroversial, the examples of
cases within the two subcategories are at risk of creating a presumption that appli-
cations are a priori ‘manifestly unfounded’, 126 just as they are far from the definition
adopted by the UNHCR Executive Committee.27

[tis not difficult to imagine that the criteria listed may lead from discretion to ar-
bitrariness in allocating cases to special procedures. Certain of these criteria are not
hecessarily pertinent to the issues of refugee status and protection need; at least, it
may take much more than an accelerated procedure to rebut the presumptions on
which the criteria are based.!28 In order to balance fairness against efficiency it
Would be more appropriate to establish a special procedure for cases likely to result
0 a positive decision; ‘manifestly well-founded’ applications should be given special
treatment, reversing the notion of accelerated procedures already recognized.

t? See Peers, note 29 above, at 6-17.

# Cf. the ‘Europe & la carte’ metaphor suggested by Bank, note 26 above, at 10. See also A. Terlow
a“dzf - Boeles, ‘Minimum Guarantees for Asylum Procedures’ in Meijers, note 37 above, at 103-4.

- Re’solulion on Manifestly Unfounded Applications for Asylum, note 28 above, at para. 1(a).
- i bfd-= atparas. 6,7,9, and 10. Remarkably, the wide definition of cases to under.go accelerated pro-
2_4ures 18 accompanied by a rather modest description of the procedural safeguards involved: see paras.

"’_ See EXCOM Conclusion No. 30 (1983) in which the Executive Committee defined the category of
[3'_1:[‘33‘13? unfounded’ asylum applications in an objective and restrictive manner. Available at
\E‘é www.unher.ch/refworld/unher/excom/xconc/excom30.htm.

Cf, Goodwin-Gill, note 67 above, at 346 ‘[t]his elision is manifestly inappropriate, begging pre-

Cise| ; . .
¥ the question which refugee procedures exist to answer’.
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Notwithstanding proposals to this effect,!? this way of maintaining the balagce i
not known to have been considered in the EU harmonization process.

As a further cause for concern, some Member States have established accelerateq
procedures melding examination in substance with the formal admissibility decisiop,
This was endorsed by the 1995 ‘Resolution on Minimum Guarantees for Asylum
Procedures’, irrespective of it_s expression of the principle that asylum proceduyres
will be applied in full compliance with the 1951 Refugee Convention and other obljg.
ations under international law in respect of refugees and human rights.!30 Whjle ll;e
asylum-seeker in ‘manifestly unfounded’ cases may still generally remain in the tey.
ritory until the final decision,'*! this guarantee has been undermined by leaving the
possibility open for Member States to deal with applications in the framework of
border control. If that is happening, there is no longer any requirement as to the sys.
pensive effect of appeal, and the organizational safeguards relating to the reviey
may be significantly reduced:

Member States may, inasmuch as a national law so provides, apply special procedures to
establish, prior to the decision on admission, whether or not the application for asylum is
manifestly unfounded. No expulsion measure will be carried out during this procedure,

Where an application for asylum is manifestly unfounded, the asylum seeker may be
refused admission. In such cases, the national law of a Member State may permit an ex-
ception to the general principle of the suspensive effect of the appeal . . . However, it must
at least be ensured that the decision on the refusal of admission is taken by a ministry or
comparable central authority and that additional sufficient safeguards (for example,
prior examination by another central authority) ensure the correctness of the decision.
Such authorities must be fully qualified in asylum and refugee matters.132

Although not a blank exclusion from having an application examined on its mer-
its, this may in effect encourage States to merge substantive determination of the ap-
plicant’s refugee status with the admissibility decision. Because of the risks inherent
in fast decision-making in connection with the exercise of border control, it may con-
sequently lead to a pre-screening of applications which allows access to full examin-
ation only for cases not considered manifestly unfounded in the summary
pre-admission decision.

Combined with the broad and vague definition of ‘manifestly unfounded’ appli-
cations, this implies a possibility that the operation of ordinary asylum procedures
will eventually be limited to those applicants who appear prima facie eligible for
refugee status. Focused on admissibility, and further conditioned on summary as-
sessment of the well-foundedness of applications, the examination mechanism may
thus turn into what could be seen as a proceduralised approach to the protection
issue.

In conclusion, both the 1992 London Resolution and the 1995 Minimum Guar-
antees Resolution will need to undergo fundamental revision if they are to be part of

120 ECRE, Fair and Efficient Procedures for Determining Refugee Status (1990).

130 EU Council Resolution of 20 June 1995 on Minimum Guarantees for Asylum Procedures[] 996}0J
C274/13, at para. 1; cf. para. 2.

131 Jhid., at para. 19; cf. para. 17. In such cases the ordinary appeal possibility may be derogated from
iran independent body, distinet from the examining authority, has already confirmed the decision.

132 Jhid, , para. 24(2) (emphasis added).
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the platform for future EC legislation on asylum procedures. If the wording of Art-
icle 63 (ex Article 73k), requiring ‘minimum standards on procedures’, is to be taken
seriously, then something more than a formally binding instrument is called for.
First and foremost, the repeated deference to domestic law must be abandoned, as
the measure to be adopted will be setting out minimum standards. The necessity for
such standards to be in conformity with generally recognized international stan-
dards is emphasized by the fact that under the Dublin Convention every single Mem-
ber State processes asylum applications on behalf of al/ EU States.!33

E. Reception During Asylum Procedures

Unlike most issues of future harmonization, the minimum standards on the recep-
tion of asylum-seekers to be adopted under Article 63(1)(b) (ex Article 73k) of the
EC Treaty, will not be replacing any specific instrument already in the EU asylum
acquis. Our analysis must therefore start by welcoming the fact that this question has
now been put on the agenda of the harmonization process. One may naturally ask
what kind of standards will be adopted, and which level they can be expected to set
for the treatment of asylum-seekers during the period when their applications are
being processed.

In the absence of common standards, it seems evident that asylum-seekers are
largely left to the discretion and goodwill of the Member State which happens to ex-
amine their cases. To the extent that there is a choice of country of examination, the
actual conditions for asylum-seekers may be one of the criteria for making that
choice, even though hardly a key criterion for most applicants. Correspondingly,
granting more favourable conditions than the average of States in the sub-region
may be perceived by States as a threatening ‘magnet effect’. This in turn could lead
States to utilize such standards as one parameter in a ‘market strategy’ of deterring
potential asylum-seekers.

As there is in reality still less freedom of choice for asylum-seekers, the present
state of affairs has become unsustainable, rendering the basic living conditions of in-
dividuals and families dependent on incidental factors. Thus, the identification of
one Member State to be responsible for examining an application on behalf of the
whole EU should logically lead to the adoption of common standards not only for
aSﬂum procedures, but also for the treatment of applicants during the examination
period.

Certain problems will arise in the process of adopting harmonized standards for
asylum-seekers. Among these we would mention how reception standards should re-
late to the 1951 Refugee Convention to which reference is made in Article 63(1);
Under what circumstances are such standards for persons whose applications are

, Under examination bound to take Convention rights into account? Although this is
10t normally the case, the result may be different under protracted asylum proced-
ures, especially if procedures have been suspended.

133 .. . . . :
For that same reason, and given the decisive impact of rules of evidence in refugee status determin-

atj : . 3
. 1;’3: the instrument should also attempt to harmonize this aspect of asylum procedures; cf. at IV. A. 4,
€.

A
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Thus, the treatment of asylum-seekers should be seen in connection with the mjy.
imum standards to be adopted under Article 63(2)(a) for temporary protection tq
displaced persons. Since the proposed temporary protection standards are premigeq
on the suspension of individual case processing, it has to be clarified when, and to
what extent, they should be more favourable than the standards of treatment for
ordinary asylum-seekers. In any event, general human rights instruments muygt
frame the drafting of reception standards; being at a minimum level, such standards
cannot disregard the provisions of ‘other relevant treaties’ imposing certain obliga-
tions on Member States with respect to civil, social, and economic rights.

A particularly controversial issue to be dealt with by the Article 63 measure is the
detention of asylum-seekers. Needless to say, the deprivation of liberty as such must
be regulated in accordance with Article 5 ECHR and Articles 9-10 of the Inter-
national Covenant on Civil and Political Rights (ICCPR). Perhaps more complex,
the conditions for detained asylum-seekers will have to be settled as well. Here some
guidance can be found in the recent Report from the European Committee for the
Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT)
which includes a section on the standards of treatment for ‘immigration detainees’,
among whom are asylum-seekers and persons refused entry.!34

From a human rights perspective, it will be interesting to see whether harmonized
standards can reverse current trends towards reinforcing deterrent policies by re-
ducing social benefits to asylum-seekers, often combined with procedural restric-
tions or attempts to prevent individuals from using their procedural rights. In this
sense reception standards are not only a logical imperative in the harmonization of
asylum policy, but also somehow a litmus test of the commitments to protection in
this common policy.

F. Return

1. Background Typically, the substantial determination of an asylum claim may
produce two different outcomes. A claimant is either considered to be in need of pro-
tection or she is not. If there is a need for protection recognized by international or
national law, the individual claimant will be allowed to stay. As a rule, temporary
Jeave to remain pending the outcome of the determination procedure will be trans-
formed into some form of status—from mere tolerance to full-fledged refugee status.
However, if no such need for protection is established in determination procedures,
the individual becomes a rejected asylum-seeker:

The term rejected asylum seekers . . . is understood to mean people who, after due con-
sideration of their claims to asylum in fair procedures, are found not to qualify for
refugee status, nor to be in need of international protection and who are not authorized
to stay in the country concerned.!*3

134 Buropean Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Pun-
ishment, Seventh General Report (CPT/Inf. (97) 10) (22 Aug. 1997), at paras. 24-36.

135 ‘Memorandum of Understanding between the United Nations High Commissioner for Refugees
(UNHCR) and the International Organization for Migration (IOM)’ (May 1997), at para. 29. It should
benoted that IOM also uses the term ‘unsuccessful asylum seekers’, which includes in addition those per-
sons who have chosen not to pursue further an asylum claim once filed.
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Regularly, the State in question will ask a rejected asylum-seeker to leave its territ-
ory. Ideally, the individual complies with this order voluntarily, the country of ori-
gin receives her back, and the status quo ante is restored.

Comprehensive repatriation policies build on four considerations, which will be
briefly presented in the following.!?¢ A primary consideration of repatriation poli-
cies is to ensure the rejectee’s voluntary compliance with the obligation to leave the
host country. Promotion of voluntary repatriation ranges from simple measures in-
forming on the situation in the country of origin to programmes involving financial
assistance. Concerning the latter, States are usually anxious not to create unintended
incentives, where return assistance would attract further migrants.*37

A second consideration for returning States is to devise measures responding to
non-compliance with the obligation to leave. Some of these measures are intended to
secure the preconditions of removal; they serve the identification (i.e. by means of
fingerprinting, database checks, or language tests), localization (reporting obliga-
tions and detention), documentation (obligations to assist with travel document
procurement) and, finally, the actual removal (expulsion orders and escorts).

Disputes on nationality, delays in issuing travel documents, or an outright denial
of readmission by countries of origin may also inhibit efficient return practices.
Thus, a third consideration of returning States is to ensure the co-operation of the
country of origin. :

Finally, a fourth consideration is to secure the co-operation of third States in re-
turn operations. This may take the form of setting up negotiating cartels to exert
pressure on recalcitrant countries of origin. To name another example, repatriating
States may also approach potential transit States lying en route on the migratory tra-
jectory in order to negotiate agreements on the readmission or at least the transit of
third-country nationals.

2. Co-operation on Return within the EU In the EU context, all four categories of
repatriation activities have been the subject of continued intergovernmental delibera-
tions. These have resulted in binding, as well as non-binding, norms. On a binding
level, the 1990 Dublin Convention contains an obligation for States Parties to readmit
arejected asylum-seeker who has entered the territory of another State Party without
being authorized to reside there, provided that it has not expelled the alien.!*® This
obligation provides an incentive for a consistent expulsion strategy, as States Parties
Want to avoid the responsibilities flowing from the obligation to readmit.
Among non-binding instruments, the following have a direct bearing on return:

* Recommendation of 30 November 1992 regarding practices followed by
Member States on expulsion;!3?

su:;:;ﬁ Fora comprehensive overview of the issue of return and a case study on Germany, see G. Noll, ‘Un-

meessf ul AsyIu_m Seekers: The Problem of Return’, paper prepared for the Technical Symposium on
ul?'nau()nal 1\_41 gration and Development (1998, forthcoming in the proceedings of the Symposium).

. sth]ze the snfth recital in the preamble to the Council Dec. of 26 May 1997, note 150 below: ‘{w}hereas

e ID be_avmded 1h§t such assistance leads to undesired incentive effects’.

Schen ublin Con\_:enuon, Art. 10(e). An identical obligation is contained in Chap. VII, Art. 34 of the

Vi ugen Convenn?n. Chap. VII of the Schengen Convention has been replaced by the Dublin Conven-
=l }::\:;n the entry into force of the latter.

. (?I 1266,»reprmted in E. Guild and J. Niessen, The Developing Immigration and Asylum Policies

Uropean Union (1996), 219.
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* Recommendation of 30 November 1992 regarding transit for the purpoges of
expulsion;!40

* Recommendation of 1 June 1993 concerning checks on and expulsion of
third-country nationals residing or working without authorization;!4!

* Council Conclusions of 30 November 1994 on the organization and develop-

' ment of the Centre for Information, Discussion and Exchange on the Crogs.
ing of Frontiers and Immigration (CIREFT);!42

* Recommendation of 30 November 1994 concerning the adoption of 5
standard travel document for the removal/expulsion of third-country foreign
nationals;!43 '

* Recommendation of 30 November 1994 concerning a specimen bilaters]
readmission agreement between a Member State of the European Union ang
a third country;!44

* Recommendation of 24 July 1995 on the guiding principles to be followed in
drawing up protocols on the implementation of readmission agreements;14s

* Recommendation of 22 December 1995 on harmonizing means of combating
illegal immigration and illegal employment and improving the relevant
means of control;146

* Recommendation of 22 December 1995 of concerted action and co-operation
in carrying out expulsion measures;'4’

* Council Conclusions of 4 March 1996 concerning readmission clauses to be
inserted in future mixed agreements;!4®

* Decision of 16 December 1996 on monitoring the implementation of instru-
ments adopted by the Council concerning illegal immigration, readmission,
the unlawful employment of third-country nationals, and co-operation in the
implementation of expulsion orders;!4°

* Council Decision of 26 May 1997 on the exchange of information concerning
assistance for the voluntary repatriation of third-country nationals.!>0

All of these instruments belong to the acquis.!>!

Regarding the promotion of voluntary repatriation, it is somewhat surprising that
the Council did not bother to deal with the most dignified and least costly solution
earlier than in 1997.152 It was decided to collect information on Member States’ pro-
grammes supporting voluntary return for purposes of comparison and dissemina-
tion.133 This decision stands out alone amongst the earlier multitude of instruments
dealing with implementation of return against the will of the individual.

140 WGI 1266, The Developing Immigration and Asylum Policies of the European Union (1996), at 239.

14 WGI 1516, ibid., at 275. 142 11996] OJ C274/50. 143 [1996] OJ C274/18.
144 11996] OJ C274/20. : 145 [1996] OJ C274/25. 146 11996] OJ C5/1.
147 11996] OJ C5/3. 148 Doc. No. 4272/96 ASIM 6 and 5457/96 ASIM 37.

149 [1996] OJ L342/5. 150 11997] OJ L147/3.

151 Draft List, note 42 above, at 12-14.

152 A§early asin its 1994 Communication, the Commission had called for an approximation of volun-
tary repatriation schemes, emphasizing that such schemes are ‘cost-effective, when compared with the
costs of involuntary repatriation’; Commission Communication, note 18 above, 30, at para. 111.

153 Council Dec. of 26 May 1997, note 150 above.




Refugee and Asylum Policies 403

Regarding the second consideration of securing the preconditions of removal and
actually carrying it out, a basic rule is that people found to have failed definitively in
an application for asylum and to.have no other claim to remain should be expelled,
unless there are compelling reasons, normally of a humanitarian nature, for allow-
ing them to remain.!>* Where such a person is, or is likely to be, detained before
expulsion, the period of detention should be used to obtain the necessary travel
documents for expulsion.!> Moreover, Member States are recommended to make
use of a one-way travel document to facilitate the expulsion of persons lacking the
necessary travel documents. 156

With regard to the co-operation of countries of origin, Member States should
implement specific mechanisms to improve the procurement of the necessary docu-
mentation from the consular authorities of the third State to which third-country
nationals are to be expelled when they lack travel oridentity documents.'5” It should
also be noted that the Council has recommended Member States to conclude bilat-
eral readmission agreements with third countries affirming the obligation to take
back one’s own nationals. To guide Member States in this respect, a specimen agree-
ment as well as guidelines for readmission protocols have been drafted by the Coun-
cil. This specimen contains provisions on readmission of persons proven or validly
assumed to be nationals and former nationals.158 In 1996, the Council took further
steps to disseminate readmission obligations covering both nationals and third-
country nationals. It laid down that the inclusion of inter alia:

* aclause stipulating an obligation to readmit nationals, and

* aclause stipulating an obligation to conclude bilateral agreement on the read-
mission of third-country nationals with Member States which so request into
future mixed agreements between the Member States of the EU and third

States shall be considered when adopting the guidelines for their negotia-
tion.159

Concerning the co-operation of third States, it should be noted that the whole
4ray of instruments adopted in the field represents an effort under this heading. In
4ddition to the aforementioned norms, Member States are recommended to carry
Ut expulsions, in appropriate instances, as a concerted effort with other Member
States, 160 Ag an example of such co-operation, information exchange on available
S¢41s on expulsion flights may be mentioned.

Though not directly related to repatriation, a number of other EU initiatives im-
ELDJG Meﬂll?e‘r States’ control capacities. One of the more noteworthy attempts is a
fEU;C(g Secmon for the establishment of a Union-wide dactylog.raphm database

AC). Such a base would enable Member States to register, store, and

"™ Rec

Nole .2 ommendation of 30 Nov. 1992, note 139 above, at para. 2; Recommendation of 1 June 1993,
i35 g SDOVe, at para, 1,
156 ¢ ouncil Recommendation of 22 Dec. 1995, note 147 above, at para. 10.
commendation of 30 Nov. 1994, note 143 above. For a critical commentary, see Guild and
» 0te 139 above, at 388,
peci tcommendation of 22 Dec. 1995, note 147 above, at para. 1. ' . .
S agr%m?en Agreement annexed to the Recommendation concerning a specimen bilateral readmis-
156 one] nt bemieen a Member State of the EU and a third country, note 144 above, at Art. 1, para. 1.
Clusion of 4 Mar., 1996, note 148 above. 160 Jhid,, at para. 6.

Niessen
157

158
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exchange fingerprints of asylum-seekers, thereby impeding double applicatio
under different identities. Is
Return is also contained in the agenda set by the Treaty of Amsterdam, Acoorg
ing to Article 63(3)(b) (ex Article 73k) of the EC Treaty, the Council sha Gty ;
measures on ‘illegal immigration and illegal residence, including repatriation of m}:l
gal residents’ within a five-year time limit.?¢! i
Secondly, the Schengen acquis will be applicable for all EU Member States from
the day on which the Amsterdam Treaty enters into force.'2 Article 23 of the 199¢
Schengen Convention spells out the principle that an alien without permission to
stay on the territory of a State Party must leave the common territories Wwithoyt
delay. The same provision obliges State Parties to expel such an alien.'®* Moreqye,
the Schengen Convention comprises a comprehensive information exchange by;
means of the Schengen Information System (SIS), facilitating, inter alia, the
identification of aliens illegally staying on the territories of State Parties 164

3. A Critical Assessment of the Acquis Regarding Return  Throughout recent yearg

the issue of repatriation has been high on the agenda of asylum countries in the ini
dustrialized world. It was held that considerable numbers of rejected asylum-seekerg
never left the territory of the determining State and that this put the credibility of
asylum-systems into question. While it is certainly true that there is a logical nexus
between rejection and return, one should be aware that thelack of statistics makes it
difficult to assess whether return policies are sufficiently effective in the EU today.
While the number of claims as well as recognitions under various categories are
known, it remains obscure how many rejected claimants return voluntarily and how
many move on to third countries.'®> Consequently, it is extremely hard to estimate
how many rejectees actually remain in the territory of the State in which the deter-
mination procedure was carried out. Given the absence of reliable data, one should
be reluctant to make any definite claim on the legal-political significance of the
problem.

It is quite another matter that some Member States devote large political and
financial resources to forcible return. The EU co-operation reflects their concernsin
the impressive number of instruments related to return. However, important nor-
mative lacunae remain. Member States have largely failed to address issues related to
the rights and interests of rejected asylum-seekers.'¢6 We will focus below on four
areas where major shortcomings exist: voluntary return, detention decisions, condi-

161 Art, 63(3)(b) EC Treaty. Measures adopted under this para. do not prevent Member States from
maintaining or introducing national provisions which are compatible with the Treaty of Amsterdam and
with international agreements.

162 ‘Protocol integrating the Schengen acquis into the framework of the Buropean Union’, 2 Oct. 1997.

163 Schengen Convention, Art. 23, para. 3. 164 Thid  Art.38.

165 This is acknowledged in a recent document prepared by the Austrian Presidency for the K.4 Com-
mittee. Note by the Presidency to the K. 4 Committee, ‘A Strategy for Migration and Asylum Policies’,
Doc. No. ASIM 170 (1 July 1998), at para. 72.

166 This has been observed by the Commission in its 1994 Communication, where it recommended
Member States to sign and ratify the International Convention on the Protection of the Rights of All
Migrants Workers and Members of their Families, adopted by GA Res. 45/158 (1990): in International
Instruments, note 5 above, 1, Part 2, at 554. This instrument has a bearing on the matter, as it also covers
illegal migrant workers. Hitherto, no Member State has followed this suggestion.
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tions of detention, and the use of force during removal. Due to space constraints,
other areas such as non-discrimination, mass expulsion,'®” and the content of read-
mission agreements!®® will be omitted.

4. Voluntary Return, In Dubio Mitius, and Detailed Safeguards Any observer of
the EU co-operation in issues of return will be struck by the predominance of
forcible return. Itis generally undisputed that voluntary return is more dignified and
incurs less financial, as well as political, cost than its forcible counterpart. In Ger-
many, the average cost of an escorted expulsion by air was US$840 in 1995, which
should be compared to the price-tag for an assisted voluntary returnin co-operation
with the International Organization for Migration (IOM) (US$490).1° This
suggests that a first approach to the problem of return should have been to offer in-
centives in a co-ordinated fashion. Onlyif such an approach had failed in a statistic-
ally determinable manner, would it be reasonable to move on to more intrusive and
expensive measures. Instead, Member States were €aget to establish co-operation on
expulsion from an early stage. Any instrument adopted under Article 63(3)(b)
should attempt to correct this by including the maxim in dubio mitius for the whole
area of return. From a human rights perspective, this cautionary rule implies that a
less intrusive measure is chosen in case of doubt.'7Thus, a preference for voluntary
return over forcible removal would be established.

Of course, the tool of voluntary return programmes would be worthy not only of
comparison, as suggested in the 1997 Council Conclusions, but also of hannonized
minimum standards. Practice hitherto suggests that increased attention must be de-
voted to the overall impact of repatriation programmes ofl stability in the country of
origin, especially if the number of returnees is substantial. Devising mechanisms for
the protection of individuals upon repatriation is another topical issue where a com-
mon solution for all Member States may increase both legitimacy and efficiency of
repatriation policies.

However, the maxim in dubio mitius should apply equally to measures securing the
precondition of removal and its implementation. But an abstract maxim alone will
not suffice to ensure compliance with the dictates of international human rights law
n this field. Experience has shown that there is a considerable risk of human rights
V}olations flowing from non-voluntary return practices. Apart from the non-binding
rights engulfing expulsion decisions referred to above, the present acquis does notlay
ferWn.any safeguards for the individuals affected by practices of forcible removal.
st}:lr;l:kf entailed by Su_Ch p‘rac‘.cices should .be mi?igated by a forthcoming EU n-
b 8l 11\1/[ on return, setting binding and detailed minimum standartds to be observed

ember States regardless of domestic legislation. Of particular regulatory

:2; See further Noll, note 136 above, at chap. D. 2.6
Mﬂjer:;;i:g;r;é‘}?orced Repatriation: Towards Minimum Guarantees for Bepatriaﬁ.on Treaties’ in
reaties can be foux?:i'z’.tai 11?5;&51 A catalp}gluc Ol‘f n:;mmum r?:%?er{ts r:ckbe 1nserl.etd mtot ;ca}c‘imissmrz
Bmmendati.ons N o t-h c argezlnen ert ed pecrllr;.lenre ua_l en:llSi;:) ' Agreement nor € Prot, 1ec

' Oralin fcrmaIt’ion ry 3 ouncil correspond to t SI?IN quirements

™ Thus, in our an‘p ?Vl ed by an official wi thin the UN system. o ‘ _
latiop ormtemaﬁogal l;‘i}: ar case, Lhe_: maxim is used in analogy to penal law. In the context of mterpr;
txcee , in dubio mitius suggests that norms must not be interpreted in such a way asto

d the intent; :
come is the‘éz‘ltloﬂ of the States making them. In the latter case, the beneficiary of amore favourable out-
ntracting State, while it would be the individual rejectee in our case.
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interest are detention decisions, the conditions of detention, and the use of force dur
ing removal.

5. Detention Decisions Decisions to detain rejected asylum-seekers must conform
with Article 5(1)(f) ECHR. This implies not only that such a decision must be basegd
on law and decided in a proper procedure, but also a limitation to a narrowly cir.
cumscribed purpose. A rejectee may only be detained when ‘action is being takep
with a view to deportation’. Detention for purposes other than those enumerateq i,
Article 5(1) ECHR isillegal. Thus, it1s important to identify the exact content of the
wording in Article 5(1)(f). Trechsel has pointed out that the purpose of this Provi-
sion is to allow for the implementation of removal.}”! Thus a deprivation of liberty
in order to prevent an alien from going into hiding is covered by paragraph (1)(f), as
well as the deprivation of liberty inherent in forcible removal itself. Trechsel emphas-
izes that the serious intention to remove, held by the authority in question, is of de-
cisive importance. If it turns out that actual removal cannot be performed, this does
not make past detention illegal. But, by the same token, it would be illegal to con-
tinue detention in spite of the fact that removal is rendered impossible.172

This entails two conclusions. First, it is illegal to detain a rejected asylum-seeker,
who cannot reasonably be presumed to go into hiding. It must be emphasized that
such an assessment must be made on a case-by-case basis. Rejection of a claim can-
not automatically be equated with a risk of going underground. Accordingly, rout-
inely detaining rejected asylum-seekers does not conform with Article 5(1)(f)
ECHR. Secondly, it is illegal to detain a rejected asylum-seeker when removal pro-
ceedings have come to a halt. This can be the case if there are legal obstacles to
removal (for example, under Article 3 ECHR), or if factual impediments render
repatriation impossible (for example, if the home country declines to receive its
nationals, or if it is logistically impossible to transport the individual to her country
of origin). It should be emphasized that the turning point is not the absolute impos-
sibility of removal, but its improbability within a reasonable time-frame.

In addition, it should be emphasized that detention for the purpose of punishing
the rejected asylum-seeker for failing to co-operate is illegal. So is the use of deten-
tion merely to deter other aliens from exercising their right to seek asylum.

6. Detention Conditions The living conditions in detention facilities have been a re-
current source of reproach directed at state practices. Within the EU context, the
1996 Annual Report of the Committee on Civil Liberties and Internal Affairs of the Eu-
ropean Parliament criticized the ‘deplorable conditions’ under which asylum-seekers
are kept in detention for expulsion purposes.”® The Parliament has designated the
Committee to elaborate a specific report on that issue and to visit detention facilities
in that context.}74 Further, the CPT has been noting inadequate state practices with
regard to the holding of ‘immigration detainees’. This group contains rejected
asylum-seekers. The CPT in its seventh General Report emphasizes that persons de-
prived of their liberty for an extended period under aliens legislation should be held
in centres specifically designed for that purpose.!’>

171§, Trechsel, ‘Zwangsmassnahmen im Auslinderrecht’ [1994) Aktuelle Juristische Praxis 48.
172 Ihid, .. 173 EP Doc. A4-0034/98, at para. 26. - 174 Ibid.
175 CPT, note 134 above, at para. 29.
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In general terms, detention conditions must correspond to relevant international
standards, especially those flowing from Article 3 ECHR and Article 10(1) and (2) of
the ICCPR. Reference should also be made to the UN Body of Principles for the
Protection of All Persons under any Form of Detention and Imprisonment.!7¢ In
numerous cases, rejected asylum-seekers are not separated from other groups in
detention.!”” Thus, the findings in the discourse on detention conditions for asylum-
seekers are largely applicable to the detention conditions prevailing for rejected
asylum-seekers as well.178 These normative sources should be expressly incorpor-
ated into a forthcoming EU instrument.

7. The Use of Force During Removal ~Apart from detention, other activities related
to secure and effective removal fall-under the ambit of human rights norms. At all
stages of expulsion procedures, the alien must never be exposed to torture, inhuman
or degrading treatment, or punishment. For the purposes of this text, it is perfectly
sufficient to focus on the least intrusive of the measures falling under Article
3 ECHR. Drawing on the case law of the European organs relating to Article 3
ECHR, a refined understanding of the threshold of suffering regarding inhuman
measures and the threshold of humiliation regarding degrading measures can be est-
ablished. In the assessment of suffering or humiliation, it should-be asked whether
the treatment causing suffering is proportional with regard to legitimate goals the
actor (in this case, the repatriating State) seeks to attain. By way of example, one
might resort to cases of solitary confinement, where the additional suffering adduced
by solitude has been regarded as motivated by the detainee’s exceptional dangerous-
ness. In such cases, the interests of the claimant are weighed against the interests of
the State. In other words, a particular treatment or punishment is inhuman or de-
grading when the suffering or humiliation occasioned is disproportionate with re-
gard to the legitimate goals the actor seeks to attain by it.!7?

The use of force in deportation should be seen against this backdrop of purpose-

 lulness, severity, and proportionality. Not all use of force is illegal under Article 3

P

ECF_IR. But state obligations under this provision are engaged when there is no pro-
Portionality between the legitimate goal of migration control and the measures
taken to achigve it. Migration control on the whole is not an all-legitimizing goal. It
Must be recalled that an individual removal contributes to this goal only as a fraction

176 . .
e i;my of Principles for the Protection of All Persons under Any Form of Detention or Imprison-
i Ta?(l?ted by GA Res. 43/173 (1988): in International Instruments, note 5 above, at 265.
ibieggT mg the example of Ge:rmany, it has been established that three ff:deral States generally separate
imm-cmr: e o‘th‘?r groups, while four States do not maintain any separation of categories. See R. Gébel-
Taussetzup By Slis Ano;dnung und der Vollzug der Abschiebungshaft’ and R. Wolf, ‘Materielle Vo-
Prﬂb’e;na-!‘gke; der Absf:hlebungshafl’ in K. Barwig and M. Kohler (eds.), Unschuldig im Geféingnis? Zur
8 o 'det er Abschiebungshaft (1997). 25 and 59 respectively.
11995): 3 Hutgtlon of asylum-seekers in general, see UNHCR, Detention of Asylum Seekers in Europe
11998y, ghesand F. Liebaut (eds.), Detention of Asylum Seekers in Europe: Analysis and Perspectives

" The :
E‘Onsiderat{iiun also takes into account whether alternative means of pursuing that goal exist: ‘[a] further

of relevance is that in the particular instance, the legitimate purpose of extradition could be
Sﬂer:'ug v, g};ﬂ%tger means which would not involve suffering of such exceptional intensity or duration’:
SUspected Ofrr,m dHR (1989), Series A, No. 161, 111. In that case, the legitimate goal of bringing a person
1estis Murthe rder before a court could be attained by trying him in the UK. Thus, the proportionality
TSupplemented by the maxim ‘in dibio mitius’.

dchieved b
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of total removals. Thus, the use of handcuffs, sedative medication, and other intrus-
ive measures in removal cases can give rise to serious legal concerns. In each individ-
ual case, the suffering and humiliation effected by it must be weighed against the
contribution of the individual’s removal to migration control. Any future EU n-
strument on removal should incorporate this proportionality test.

V. CONCLUSIONS : THE FUTURE OF THE ACQUIS

Asindicated in the foregoing, the decision-making EU bodies may be inclined to take
the asylum acquis as a starting point when adopting measures under Title IV of the
amended EC Treaty. The impact of existing texts may be increased due to the obliga-
tion to adopt a number of measures within the five-year transitional period, in com-
bination with the continued requirement of unanimity during this period. Taken
together, this might lead to the en bloc adoption of third-pillar instruments in the
form of EC legislation, a solution which would be unfortunate for several reasons.

First, such a legislative strategy would fail to take account of the regulatory dif-
ference between non-binding political texts, as those hitherto predominant within
the third-pillar co-operation, and the binding acts stipulated under Title IV of the
EC Treaty. Secondly, an unmodified upholding of the normative contents would
disregard persuasive criticism that has been articulated towards essential parts of the
acquis. Thirdly, as a related issue, there is a need for substantive revision of the texts
concerning asylum and refugee protection in the light of the embracing of human
rights as a guiding principle for the Union’s legislative activities. Finally, but not
least importantly, constraining the adoption of future measures by reference to the
existing acquis would fall short of meeting the challenge of comprehensive solutions
to the problem of forced displacement; the exigency of this approach has been fre-
quently pointed out in policy debates during recent years, and is now being emphas-
ized by the EU Treaty itself.

In accordance with the general framework for asylum and refugee policies estab-
lished by the Treaty of Amsterdam, it should be a matter of priority for the EU to de-
vise mechanisms for the protection of refugees outside the Union territory. Such
protection mechanisms would be the logical consequence of measures already taken
with respect to external border controlsand, asa compensating strategy, they would
amply reflect the evolving recognition of international obligations to respect basic
human rights extra-territorially. Correspondingly, the exercise of control on the ex-
ternal borders of the EU will have to be sensitized towards protection needs of per-
sons forced to leave third countries. .

As there will undoubtedly be a continued need for the admission of persons re-
quiring protection to the territories of the EU Member States, mechanisms for the
equitable and efficient sharing of the burden and responsibility of protection among
Member States should be adopted in order to enhance protection capacities. Such
measures could take into account the burden-concentrating effect of the criteria for
state responsibility already laid down in the 1990 Dublin Convention.
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On the basis of the above principles and considerations of the future harmoniza-
tion process, we will point out the most significant implications regarding concrete
policy measures which are bound to be adopted within the five-year transitional
period. Under the Dublin Convention, any Member State is acting on behalf of the
whole EU when examining asylum applications. This must necessarily be reflected in
the scope of harmonization measures to be adopted under Title IV, both for reasons
of effective burden-sharing and management of asylum procedures, and in due re-
gard for principles of the rule of law. Thus, it is indispensable that all categories of
persons in need of international protection be included in the future legislation. Not
only is the EU bound to do so in order to ensure compliance with human rights
obligations, but thisis also likely to be the area with the clearest links between formal
burden-sharing and substantive harmonization.

In the same vein, EU standards for asylum procedures should ensure that every-
one seeking asylum in a Member State will have the application examined in accord-
ance with EU standards, i.e. in the State responsible under the Dublin Convention
or parallel conventions that may be concluded in the years to come. When adopting
standards for examination, procedural safeguards will have to be enhanced, taking
full account of generally recognized guidelines and human rights obligations. In par-
ticular, access to the substantive examination of all applications must be ensured,
irrespective of the asylum-seeker’s formal status, possession of travel documents,
etc. Any deference to national laws and practices of Member States should be ruled
out, incompatible as this would be with the very objective of setting minimum stand-
ards on behalf of the whole Union.

Human rights obligations impact on asylum procedures beyond procedural safe-
guards. First and foremost, this should be taken into account when adopting mini-
mum standards for the reception of asylum-seekers during procedures. Such
standards must be in accordance with international obligations to respect human dig-
nity and, as a matter of increased relevance, the minimum level of treatment must be
complied with regardless of the applicant’s utilization of legal remedies under do-
mestic law. The same is true for the preparation and implementation of the return of
rejected asylum-seekers: detention and forcible removal are particularly sensitive
areas, where Member States need to transform general human rights obligations into
context-sensitive standards. Most efficient would be to avoid intrusive practices by
means of a Union-wide harmonized effort promoting voluntary return programmes.

As regards the contents of harmonization measures, it is of significant importance
that the comprehensive definition of protection categories does not result in further
restrictions of the application of universal protection instruments. On the contrary,
it must be ensured that the harmonized application of the refugee definition fully
corresponds with the well-established acquis under the 1951 Refugee Convention.
Hence, all relevant forms of persecution, regardless of their perpetrator, should be
considered to be covered by the definition. Furthermore, the measure should take
account of an evolving sensitivity to gender-related forms of persecution, which is
properly covered by the 1951 Refugee Convention.

To avoid the colonizing effects of migration control on issues of refugee protec-
tion, future control measures should be synchronized with protection measures. No
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measure of control should be adopted without it being complemented by a measyre
safeguarding protection and ensuring rights in the area aff ected by the contro] meas.
ure. Forming such thematic links is nothing less than rebalancing particularism wjg,
the universalist content in Article 6 (ex Article F) of the EU Treaty.

A great deal of scepticism has been voiced about the acquis as it stands today, Tpe
entry into force of the Treaty of Amsterdam implies momentous changes within thjg
policy area, as future harm onization will take place in the form of binding acts. Thyg
legal and institutional reform could provide the Union with the competencies to ep.
hance refugee protection by means of more comprehensive policy strategies, as we]|
as firmer commitments for Member States to protection-oriented standards,
Whereas restrictionism has been implemented without the legal obligationsto dosg
the binding instruments to be adopted may prove more efficient in terms of imp]ez
mentation of human rights standards in the broad sense at the domestic level. It
remains to be seen, though, whether the Treaty of Amsterdam represents a sufficient
framework to meet the increasing challenges in this sensitive and controversia]

policy area.



