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SUMMARY

This background paper provides an overview of the fundamental concepts and some of the
important current issues relating to the human rights of older persons at the international, regional
and national levels. The COVID-19 pandemic has brought into high relief social attitudes and
institutional practices that existed before the pandemic that embody ageist assumptions and result
in the denial of equality in the enjoyment of human rights by older persons.

The paper first reviews the demographic background to the discussion and the accompanying
narratives of population ageing which primarily see these developments as posing significant
economic and social drawbacks and challenges but which oversimplify and underestimate the
existing often unacknowledged contributions of older age cohorts to their communities and the
potential opportunities that population ageing offers. The paper then outlines the human rights
based approach it adopts: this stresses that a fundamental part of the policy responses to
demographic ageing should be based in the existing human rights framework and that older persons
must be seen as the holders of rights and active agents in the conduct of their lives, not the
recipients of charity or welfare or having decisions made for them.

The paper then notes how ageism is a widespread, deeply embedded, and accepted form of
discrimination in our societies. It is both a reflection of and contributor to inequality and
discrimination against older persons on the basis of their older age. The paper also explores the
challenges of defining who is an ‘older person’ or when ‘older age’ begins, noting that the
significance of age is largely socially constructed, that persons in the later stages of life are
enormously diverse and experience ageing differently, and that different criteria for determining
‘older age’ or ‘older persons’ need to be applied in different contexts and need to have regard to this
diversity and the fact that particular groups of older persons may face intersectional discrimination.

The paper then provides a description of the existing human rights framework relevant to older
persons, in particular the binding treaties and non-binding instruments that exist at the international
level and in the European and Asian regions. It shows that while there is some protection in the form
of general human rights treaties at the universal level and in the case of Europe at the regional level,
there are significant gaps - in particular there are no dedicated binding treaties at the international
level or in Europe or Asia that comprehensively and coherently protect the rights of older persons or
the rights of persons to enjoy all human rights without discrimination on the basis of older age.

The paper then proceeds to a review of issues and developments in four important areas of concern,
while stressing that these are illustrative and that the human rights of older persons are interrelated
and interdependent. These thematic areas are: the autonomy and independence of older persons;
social protection and the human rights of older persons; age discrimination against older persons
focusing on labour markets; and empowerment of older persons through education, training, lifelong
learning and capacity building. The paper draws attention to the impact of the COVID-19 pandemic
and responses to it in relation to a number of these areas. The paper also notes the continuing
challenges with obtaining comprehensive disaggregated data relating to older persons in many
contexts.

Finally, the paper makes a number of recommendations to ASEM Partners and other stakeholders
as to the steps that they may wish to consider in their efforts to improve the enjoyment by all older
persons of their human rights without discrimination on the basis of older age. These are collated at
the end of the paper as well as appearing in the course of the discussion.




l. INTRODUCTION
a. Structure of this background paper

1. This background paper is intended to provide a human rights-based description and
analysis of a number important themes relating to the human rights of older persons, and
to stimulate reflection on and discussion of positive measures that might advance the better
enjoyment by older persons of their human rights in these areas and more generally.

2. In this Introduction we revisit briefly the demographic background to discussions
about the implications of ageing in the modern world, outline the more common narratives
that frame these discussions for policymakers, and describe what we mean by a human
rights-based approach and the paradigm shift that is underway in many circles about how
issues of ageing and the rights of older persons should be approached.

3. In Part Il of the paper we outline some core concepts that are central to discussions
about ageing and the human rights of older persons - the nature of ageing, its social
construction and the phenomenon of ageism, definitions of ‘older persons’ and ‘older age’,
terminology used to describe older persons, and the diversity of older persons and the
concept of intersectionality or multiple or cumulative discrimination and its importance
when approaching this topic. Finally, we describe the relevance and impact of the COVID-19
pandemic on older persons and its implications for our approach to the human rights of
older persons.

4, In Part Ill we provide an overview of the international framework for the protection of
the human rights of older persons that applies to ASEM members from all regions. We also
describe the systems of human rights protections that exist at the regional level within
Europe, in particular within the Council of Europe with its 47 members and the European
Union with its 27 members. There are no direct equivalents within the Asian region; however,
the paper outlines relevant developments at the subregional level within ASEAN and SAARC.
The paper also notes regional developments of specific importance to the rights of older
person in the African and Americas regions, each of which has adopted a binding treaty on
the human rights of older persons that forms part of a regional system of monitoring and
enforcement of human rights.

5. In Part IV of this background paper we take up four thematic areas of importance.
These are among the themes recently considered by the United Nations Open-Ended
Working Group on Ageing! and that are of central importance for many older persons, for
legislators and policymakers and, indeed, for all of us whatever our age or role.

6. In Part V of the paper we consider the way forward, describing a number of current
initiatives to improve the rights of older persons - in particular developments relating to the
possible elaboration of a new convention on the human rights of older persons - and identify
and make recommendations about possible actions at international, regional and national
levels.2

b. The demographic background

7. Population ageing is a phenomenon found in almost every country in the world. The
changing demographics of the world’s population has meant significant increases in the
number and proportion of older persons in most countries and even larger numbers and



proportions are likely to occur in many countries in the next few decades.3 In its 2020 report
on the subject the Population Division of the United Nations Department of Economic and
Social Affairs noted that the 703 million people over 65 in the world in 2019 were expected
to increase to 1.5 billion by 2050; the largest numbers would be living in Eastern and South-
eastern Asia and in Northern Africa and Western Asia.4

8. While populations have been or will be ageing in all regions, the faster rate of growth
has been in Eastern and South-eastern Asia, and Latin America and the Caribbean.® Eastern
and South-Eastern Asia is expected to see the largest increase in the number of persons
aged 65 or over by 2050 (312 million), with the fastest increases in Northern Asia and
Western Asia, followed by sub-Saharan Africa. Increases in Europe and Northern America
and Australia and New Zealand are likely to be small; these regions already have populations
that are significantly older.6 Furthermore, the numbers of persons aged 80 or over have
increased in all regions, with those numbers set to climb. The proportion of the overall
population made up by persons aged 65 or over has increased and is predicted to increase
across the world.”

9. Some 37 per cent of the world’s population over 65 lived in Eastern and South
Eastern Asia in 2019 and that figure is expected to remain much the same up to 2050.8
Europe and North America was home to 29 per cent of the older population in 2019 but that
percentage is expected to fall to less than 20 per cent by 2050.9

10. Life expectancy has also been increasing and is set to continue to improve in much
of the world, with life expectancy at age 65 an additional 17 years in 2015-2020, increasing
to 19 years in 2045-2050, though these figures vary among regions.10 As women tend to
live longer than men, including at older ages, they represent the majority of persons over 65
and a larger majority of persons in older cohorts.11 Not only do these rates vary among
regions, but they also vary within regions and countries and for individuals depending on
factors such as socio-economic status, race, disability, and other factors that affect health
at different stages of the life course.

11. Thus, while countries are at different stages in their population ageing, many
common issues have arisen.

C. Narratives of population ageing

12.  Frequently, discussions of the implications of ageing are focused on the potential
economic impacts of ageing on societies. A frequently expressed concern is that ageing
societies are likely to experience severe strain on national budgets if they are expected to
provide adequate health services, long-term care and support, social protection and the
other services which are expected by their populations. In other words, the ‘grey tsunami’
will give rise to social problems and fiscal difficulties which may be beyond the ability of
many societies to cope with. Such analyses lead to consideration of how to develop policies
and structures which will be able to respond to the anticipated needs and problems.

13.  Such analyses often focus only on economic matters -- and even then a constrained
economic view. Although macroeconomic considerations are obviously fundamental, they
are often characterised by an approach that sees only the debit side of the balance sheet.
Older citizens are seen only as a drain on resources - no longer economically productive



and no longer contributing to state revenue but just the recipients of expensive social
benefits and services.12

14. There are different measures of population ageing,13 some focusing only on
chronological age. The more rapid the rate of ageing and the more extreme the disparity
between the ‘aged population’ and the overall (‘working’ or productive’) population, the
more urgent seems the threat that such a process represents. Yet these measures,
especially those that focus primarily on chronological age, are not always the most
appropriate measure to assess the ‘burden’ about which policymakers should be
concerned.14

15. These analyses are often supported by references to measures such as dependency
ratios - measures of the proportion of the presumptively unproductive, older section of the
community and the not yet productive younger section to the productive working age section
of the community. There are different types of dependency ratio. When they draw only on
chronological age, they provide ‘a poor proxy for the level of dependency in a population,
since older persons are quite diverse with respect to economic activities, including in terms
of labour force participation.’15

16. Such measures have been shown to be limited in their own terms. For example, they
assume that persons over a particular chronological age threshold are not engaged in
remunerated employment, even as an increasing number of older people do so. Secondly,
they neglect the participation of older workers, especially women and workers in developing
countries, who continue to participate in the informal economy well after they reach a
standard ‘retirement’ age. Thirdly, they fail to reflect the importance of intergenerational
wealth transfers from old to young, and the fact that paid employment may not be the only
source of income.

17. Equally importantly, these narratives neglect important social and economic
functions that older persons perform, ones that are often not reflected in the national
statistics that count, for example the calculation of GDP. Among these categories of
contributions are the volunteer work that is performed by many older persons in their
community, as well as the unpaid care work performed for other family members (both older
and younger), the latter overwhelmingly performed by women who have often provided
unpaid care work of different sorts throughout their lives. This lack of recognition in relevant
statistics and policy calculations of the unremunerated but economically and socially
valuable work performed by many older persons has parallels with the similar neglect of
such work, especially by women, at earlier stages of life. If one is to make any credible
assessment of contributions to society by older persons, these types of activity must be
documented and counted.

d. A human rights approach

18. These approaches focus on economics and cost-benefit analyses in money terms.
They tend to ignore, marginalise or discount important economic contributions that many
older persons make and give little weight to other important social functions that they
perform. They reflect a view of ageing and older persons as a time of decline, of non-
productivity and non-contribution; this is a view that needs to be critically examined in light
of the reality of older persons’ lives and the fact of their contributions to their communities.



19. In parallel to this pattern of economically-focused discourse on the impact of ageing
populations and concerns about the sustainability of health, retirement and social support
systems, a human rights-based approach has emerged. Efforts to apply international human
rights standards and principles to the situation of older persons and even to formulate
instruments that explicitly address those rights have a long history. However, it is only in the
last thirty years that more concerted activism around this issue has grown at the
international level: the last decade has seen an increase in calls for the development of a
comprehensive, integrated and explicit binding international framework on the human rights
of older persons.

20. A human rights-based approach starts from the rights of older persons to benefit
from the rights listed in the major international human rights treaties; these are described
in more detail below. Thus, older persons are rights holders who are entitled to expect from
their State respect for their human rights and the adoption of legal and policy measures that
actively promote the enjoyment of their civil, political, economic, social and cultural rights.
This reflects a change in thinking about older persons, from seeing them as feeble,
recipients of social benefits, a problem just of social development, to viewing older persons
as equal citizens entitled to participate fully in society and who enjoy rights rather than being
recipients of charity or discretionary government support.

Paradigm shift from charity to rights

21. This paradigm shift, which is underway but which has by no means been
comprehensively adopted at the international or national levels when issues of ageing
population are considered, has many similarities with the fundamental shift in thinking that
took place in relation to persons with disabilities, one that is reflected in the United Nations
Convention on the Rights of Persons with Disabilities (CRPD) that was adopted in 2005. That
shift saw a move from thinking about disability as a medical issue with the ‘problem’ of
impairment located in the individual that might be ‘fixed’ or otherwise accommodated within
existing structures, to a ‘social model’ of disability that saw disability primarily as a result of
the interaction between an individual with an impairment and their environment (in other
words, disability was in fundamental respects ‘socially constructed’). This shift in thinking
involved a change ‘from viewing persons with disabilities as objects of charity and recipients
of welfare to recognising them as the holders of rights and full participants in society’.16 A
human rights model based on this social model of disability - reflecting the shift - is now
the predominant framework for dealing with the rights of persons with disabilities at the
international law, as reflected in the CPRD.1” Such an approach involves ‘taking active
measures against ageism and reconceptualising the way in which societies view older
persons, from passive receivers of care and assistance and an impending burden on welfare
systems and economies, to active contributors to society’.18

22. There are a number of reasons for applying a human rights-based approach in the
context of older persons. In the first place, the principal human rights treaties guarantee
many of the rights and values already embodied in many national constitutions. Secondly,
where States have accepted relevant international treaties or are bound by customary
international law obligations relating to human rights, they are formally bound by
international legal obligations to respect, protect and fulfil those rights. All ASEM States have
accepted a range of international obligations, though the exact list varies. Not all States are



subject to exactly the same treaty obligations, but all States are subject to the most
important obligations, in particularly in the field of economic and social rights.

23. Athird reason is that a human rights approach has at its heart participation by those
affected in policy and decision-making -- both as a value of its own but also as a means to
an end of reaching better-informed and more transparent and accountable decision-making.
A human rights-based approach can both temper and enrich analyses which draw on other
frameworks. Finally, adoption of a human rights approach will assist in the realisation of the
goals of both the Madrid International Plan of Action on Ageing and the 2030 Framework
for Sustainable Development and the Sustainable Development Goals.

24.  The approach taken in this paper is a human-rights based approach - one that is
informed by the principal international standards and that insists that the experiences of
older persons, their voices and their rights need to be central to policymaking, not just in
relation to ageing but also in relation to other matters. There are many examples of national
legislation and policy that seek to engage with ageing issues and to support older citizens
in the later stages of their lives, and often these have represented significant improvements
on what went before. At the same time some of these reflect ideas about ageing and role of
older persons that are based on ageist assumptions (both positive and negative) and which
are arguably therefore inconsistent with the human rights of older persons. Of course, even
where laws and policies are in harmony with and promote human rights standards,
implementation is often a challenge: no matter how good one’s laws and policies are, their
adoption may be the easier step while implementation is often more difficult to achieve.

25. While this background paper does not attempt to undertake an exhaustive
assessment of the human rights consistency or laws and policies in ASEM countries or of
the problems with implementation, it does seek to identify questions that might be
considered as countries develop or revise their laws and policies on ageing or those that
otherwise have an impact on older persons. This process is underway in many countries and
there are good practices to be shared.

e. Terminology

25. Animportantissue in thinking about ageing and social responses to it is the language
used to refer to people who have reached the middle or later stages of life and the attitudes
that it expresses. While ageing has its ‘objective’ elements - the chronological aspect of
ageing is the most obvious - the significance of older age comes in important respects from
how society views the process of ageing and those who have reached older age and how
this is reflected in social arrangements.

26. In many earlier international and regional human rights documents the term ‘elderly’
was and continues to be used to refer to persons who have reached the later stages of life
(itself a flexible concept).2® The term is frequently used in public discussions of older
persons, especially those who might be described as having reached the cohort of the
‘oldest older person’ (70+, 75+ or 80+). The term connotes vulnerability, weakness and
incapacity and is now generally viewed as an inappropriate way of referring to a diverse
population group, many of whose members do not possess the characteristics often
attributed to these population groups. The use of the term thus perpetuates harmful ageist
stereotypes in relation to older persons; the prevalence and impact of ageism on the
enjoyment by older persons of their human rights is discussed below.



27. In 1995 the UN General Assembly decided20 that for the purposes of the United
Nations, the term ‘older persons’ would be used instead of ‘the elderly’, in line with the
United Nations Principles for Older Persons.?! In this background paper we use the term
‘older persons’ except when quoting from instruments or other sources that use ‘the elderly’
or similar terms.

28. The meaning of particular terms in a language is contextual and the connotations of
a term such as ‘the elderly’ may be viewed differently by speakers of the same language.
Language is both a marker and a reinforcer of ageist attitudes.22 What is important in the
context of language when referring to older members of society, including in the naming of
official laws, public bodies and policies, is to examine the language used to see whether it
embodies or perpetuates harmful stereotypes, attitudes or practices that fail to respect the
autonomy, independence, equality as a fellow citizen and participant in one’s community
and a bearer of rights.

Il. CORE CONCEPTS
a. Ageing, ageism and human rights

29. Ageism23 is a term that is often used to describe certain stereotypes, prejudice
and/or discrimination against older persons based of their chronological age or of a
perception of older persons being ‘old’ or elderly.24 It can be implicit or explicit. It can be
expressed on different levels, such as micro-, meso-, or macro-levels.2> Ageism may be
negative or positive (apparently benevolent) and can take many different forms. In times of
world public health emergencies due to the COVID-19 pandemic, an example has been the
discussion in some countries on whether older persons should or should not have equal
rights to access care in intensive care units due to scarcity of ventilators or other acute
health care resources.

30. A classic definition of ageism by the person who coined the term,26 Robert Butler,
describes the phenomenon as:

the systematic stereotyping of and discrimination against people because they are old, just
as racism and sexism accomplish this with skin colour and gender. Old people are
categorized as senile, rigid in thought and manner, old fashioned in morality and
skills/.../ageism allows the younger generation to see older people as different from
themselves; thus they subtly cease to identify with their elders as human beings.

Ageist stereotypes or assumptions may be embodied in and reinforced by the enactment or
enforcement of a particular law, practice in a public community or other behaviour in society
toward an (age-based) group of people. In those cases where the aim of the differential
treatment is intended to benefit the group in focus (such as offering lower fares for
transportation, discounts on the cost of other public services or special housing
arrangements for persons above a certain age), the age-based approach may be non-
discriminatory, either because it involves permissible positive measures adopted in order to
fulfil particular needs of the ageing population groups or to redress existing disadvantage
and discrimination. Even these measures, though, may be problematic, if they are based on
stereotypical assumptions and have the effect of marginalising or stigmatising older
persons.



31. Behaviour which is based on ageist assumptions is a form of discrimination against
older persons and in conflict with fundamental human rights of dignity and equal worth.
Irrespective of its origin, the common aim should therefore be to combat such ageism in
contemporary societies. Despite its prevalence and documented effects on the enjoyment
by older persons of their human rights, including the right to health, no international human
rights treaty specifically requires States parties to take steps to eliminate ageism; nor has
practice under those treaties focused on ageism as a critical element in the elimination of
age discrimination. This is in stark contrast to the provisions in a number of UN human rights
treaties that expressly require States parties to take steps to eliminate racism, sexism and
ableism, and the steps taken by States under them to give effect to those obligations.

32. Ageism is pervasively entrenched in today’'s societies across the world. It is
sometimes suggested that some societies, including collectivist societies in Asia which place
significant value on elders and the roles that they play, show a lesser level of ageism. This
probably overstates the position and neglects the negative attitudes to some aspects of
ageing shown to be present in those societies. Conversely, it may also discount the
traditional and continuing valuing of elders in other societies (which also co-exists with
ageism). Scholars have debated whether in societies which have traditionally valued elders
and their experience, rapid modernisation, urbanisation, increased longevity and changes
in family structures with fewer children and a move away from multigenerational living
arrangements?’ has led to a devaluing of older members of the community and a rise in
ageism at the personal, social and institutional level. Whatever the explanations for ageism,
it is present in all our societies, though it may take different forms depending on the specific
and cultural context.28

33. Tragically, the coronavirus pandemic has aggravated negative stereotypes and
resentment towards older persons when the public discourse is focusing on older persons’
vulnerability as a ruinous coast for the health care services. The UN has observed that hate
speech targeting older persons has emerged on social media and that there is a common
lack of solidarity in these difficult times. States must acknowledge this as an alarming,
structural issue, which may impede the realisation of human rights development and
certainly their general well-being during this crisis. As long as the stigma and negative
stereotypes of older persons are not addressed, this group will continue to be marginalised
or hidden from the public eye in many aspects of life.

34. Unlike in the cases of racism, sexism and ableism, there is no international human
rights treaty that contains explicit obligations requiring States parties to address the
existence and effects of ageism. The term ‘ageism’ has been rarely used by UN human rights
bodies, with the exception of the Independent Expert on the human rights of older persons
and the Special Rapporteur on the Rights of Persons with Disabilities, though there have
been references to stereotypes based on age or age in combination with characteristics
such as sex. Nor do the European binding standards refer explicitly to ageism or impose an
explicit obligation to address it, though the non-binding instruments do.

35. It would be possible to derive an obligation to address and eliminate ageism under
existing treaties by analogy to sexism, ableism and racism. The concept of discriminatory
treatment includes dealing with persons on the basis of group-based stereotypes and ideas
of superiority or a particular group. Accordingly, States’ obligations to prevent discrimination
on the basis of ‘other status’ or ‘age’ specifically could be interpreted to extend to
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obligations to eliminate ageism. However, little progress has been made on this front under
general human rights treaties; this may be contrasted with the specific provisions of the
Convention on the Elimination of All Forms of Discrimination against Women (Article 5(a))
and the Convention on the Rights of Persons with Disabilities (Article 8(1) that address
sexism and ableism and the measures taken under those treaties.

36. Recommendation (a) (paragraph 235 below)

ASEM Partners should identify and adopt appropriate legal, administrative,
educational and other measures to address the existence and effects of ageism in
their societies, taking into account the intersection of age with other characteristics
such as sex, race, gender, disability and other statuses.

b. Defining ‘older persons’ or ‘older age’

37. One of the challenges in seeking to ensure that no one is discriminated against on
the basis of their older age is defining ‘older age’ or ‘older persons’, in light of the fact that
a person’s chronological age is only one element of a person’s ageing. As the European
Union Agency for Fundamental Rights noted in its 2018 report:

Age and ageing are usually discussed and addressed from four distinct but intersecting
perspectives:

e chronological age based on date of birth;

e Diological age, linked to physical changes;

e psychological age, referring to mental and personality changes during the life cycle;

e social age, which defines the change of an individual’s roles and relationships as
they age.29

38.  Working definitions of ‘older persons’ vary considerably and demographic statistical
categories have tended to be dominant in discussions about ageing, although they do not
capture the multidimensionality of ageing. The category of older persons is sometimes
defined as those aged 60 or more, sometimes 65 plus. The United Nations generally uses
the age of 60 as the threshold for defining ‘older persons’, though recognises that this may
be inappropriately high in certain circumstances and especially for some developing
countries.30 For example, one study noted that the understanding of when a person became
‘old’ or reached ‘older age’ involved a combination of chronology, changes in social role and
changes in capabilities, and that using a government stipulated retirement age developed
for employment and pension purposes was not appropriate in other contexts.31 In some
countries where the life expectancy of indigenous people is less than that of other members
of the community, access to social benefits and other forms of support tied to the standard
retirement or pension age may make little sense.32

39. The age of 60 does not align with other classifications which take the age of 65 as a
rough proxy for the termination of participation in the paid labour force and/or eligibility for
a state-financed pension, thus underlining both the arbitrariness of a chosen chronological
threshold and the need for flexible definitions for different purposes.

40. The productive working population is often assumed for statistical purposes to be 15
(or even 20) to 64, linked to an assumed/common age of ‘retirement’, or at least eligibility
for a state or other pension at age 65 -though that is not necessarily the statutory age for
retirement or pension eligibility in countries in which it once was, nor is it necessarily
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indicative of when people withdraw from participation in the formal labour market, let alone
from participation in the informal economy.

41.  Setting a chronological threshold at which a person becomes an ‘older person’ and
treating all persons above that age as belonging to the group of ‘older persons’ also has its
limitations, given the increasing number of persons living into their 70s, 80s and 90s.
Frequently, statistical information does not break down the different cohorts above the
‘older age’ threshold. Given diversity within the various cohorts and between different
cohorts a much more nuanced approach is required.

42. Governments understandably have a preference for a precise criterion for
determining whether a person has reached older age: where public policy provides specific
benefits such as an old-age pension to a person once they have reached a later stage of life,
a specific age threshold provides a clear basis for eligibility for that benefit. Such precision
also helps governments to estimate changes in revenue and expenditure that are likely to
result from a specific cohort reaching the age threshold for the benefit.33

43. On the other hand, for other purposes a precise chronological age may not be
appropriate for determining whether a person has been denied the equal enjoyment of their
rights on the basis of older age. For example, in the labour market in many developed
countries discrimination on the basis of age in hiring, promotion or access to other career
opportunities is often found to exist against those in their 40s and 50s, with women often
experiencing such discrimination earlier than men. Thus, a law that is designed to protect
against discrimination on the ground of older age in work may need to use a different
threshold34 or no threshold at all (prohibiting discrimination on the basis of age).3%

44,  The difficulties of defining ‘older age’ or ‘older persons’ are also important for the
elaboration of any new binding international instrument on the subject. While current
proposals speak of a convention to guarantee the human rights of ‘older persons’, others
have suggested that the better approach is to develop a treaty that guarantees protection
and enjoyment of all human rights without discrimination on the basis of ‘older age’. The
latter approach does not ‘reify’ the group of older persons and better reflects the diversity
of the group, the social construction of older age and the limitations of setting a
chronological threshold defining the groups of beneficiaries for some or all purposes of the
treaty.

45, But in either case some definition or description of ‘older age’ or ‘older person’ would
arguably be required to clarify the extent of State parties’ obligations and who benefits from
the treaty’s guarantees at what stage in life. Flexibility will be required in any such definition,
both to allow individual States parties to tailor the definition to local contexts but also in
relation to different areas of life.

46. Only two of the existing human rights treaties that refer explicitly to age or to ‘older
persons’ or ‘the elderly’ include a definition of older persons. The Protocol to the African
Charter on Human and Peoples’ Rights on the Rights of Older Persons in Africa defines ‘older
persons’ as aged 60 or above.3¢ The Inter-American Convention on the Protection of the
Rights of Older Persons defines an older person more flexibly as a ‘person aged 60 or older,
except where legislation has determined a minimum age that is lesser or greater, provided
that it is not over 65 years.’3” The Inter-American Convention in particular recognises the
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socially constructed nature of ‘older age’, defining old age as the ‘social construct of the last
stage of the life course’ and ‘ageing’ in the following terms:

‘Ageing’: A gradual process that develops over the course of life and entails biological,
physiological, psychosocial, and functional changes with varying consequences, which are
associated with permanent and dynamic interactions between the individual and their
environment.

C. Diversity of older persons and intersectionality

47.  Older persons are extremely diverse in their characteristics, thus making reliance on
broad chronological categories or stereotypes about the attributes of all or most older
persons problematic. Plainly all persons aged over 60 - which includes people straddling
potentially four decades of life - are likely to vary as cohorts and individuals. In comparison
there would be few purposes for which one would consider a cohort comprising everyone
aged from one to forty lumped together in one cohort given the enormous diversity of such
a population cohort. Older persons’ situation may vary according to factors such as sex,
gender, disability, race, indigeneity, country, employment status, caring responsibilities,
socio-economic status, urban/rural status, ethnicity, home ownership status, and many
other factors.38

48. This diversity means that a focus on chronological age is often not an effective proxy
for identifying the attributes possessed by subgroups of older persons. Use of chronological
age alone will not ensure adequate attention to the intersection of other statuses and
attributes with a person’s chronological age which will frequently be important to
understanding their situation and the specific forms of discrimination or exclusion that they
face. This affects many aspects of policy development and implementation - from
identifying the subgroups that need to be consulted and to participate in policymaking, to
ensuring that laws that provide for remedies for age discrimination allow claims of
intersectional discrimination based on age as well as other factors.39

d. The COVID-19 pandemic and its relevance to the human rights of older persons

49.  Although the living conditions of almost all persons in the world have been affected
due to the COVID-19 pandemic, older persons appear to be the largest affected group of
people. The situation has been especially critical for many older persons since the risks of
disease and mortality following infections have proved to be higher compared to the
population in total.4°

50. The disproportionate number of deaths of older persons in certain countries and
regions compared to others (particularly in care homes)#! raises questions of access to
medical care. According to the Madrid International Plan of Action on Ageing, older persons
can experience age-based discrimination in the provision of services when their treatment
is perceived to have less worth than the treatment of younger persons. The refusal of health
care is a violation of the right to life. For instance, the ECtHR repeatedly decided in cases
connected with the functioning of health services and social care in the context of violations
of the right to life (Article 2). The court held that in certain circumstances, such as no access
to medical care or limited access to medications, violations of Article 2 ECHR may occur.42

51. The implications of the pandemic for older persons are more than the
disproportionately high risk of mortality. Many of the measures taken in response to the
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pandemic give rise to particular consequences for older persons. The essential care and
medical services that older persons often rely on are under pressure, including care and
support services for older person living in their own homes; and the abuse and neglect of
older persons living in institutional aged care tend to escalate when the oversight or
monitoring of are weakened due to social distancing. Furthermore, older persons experience
similar difficulties to other age groups, for example deteriorating mental health and
economic well-being as a result of lockdowns or other restrictions on social interactions.
Older persons are also health workers, caregivers and volunteers. Thus, older persons play
multiple roles in this crisis just as they do in everyday life. However, the differential needs
among older persons have been overlooked, and these circumstances illustrate the broader
situation of human rights issues for older persons.

52.  The impact of the pandemic on older populations in the world may be a consequence
and a reflection of the weak social and legal position that older people still have in many
societies. It is not only the fact that many older persons belong to risk groups. Despite
recurring proposals for measures to strengthen the living conditions for this social group
nationally, regionally and internationally, more is yet to be accomplished - this is reflected in
the poor situation for older people during the pandemic in many parts of the world.

53. Social exclusion contributes to a higher risk of further deterioration in public health.
Even when there is no global pandemic all countries have to contend with many health risk
factors for older persons, but hardly at the same explosive pace and above all not with so
much uncertainty about the future conditions to be able to respond to them.

54. The vulnerability of older persons during the crisis signals a structural public health
problem in many parts of the world. The difficult conditions for older persons may be an
indicator of poor living conditions for older people as a social group. This also applies in
countries where health and prosperity generally is taken for granted regardless of age group.
The high death and illness rates of the older population reflect a vulnerable group in most
societies. Vulnerability is not just about old age and an increased disease picture. There are
also social protection needs that may contribute to the vulnerability. These are particularly
the living conditions of older persons, such as forms of housing, care and nursing which
have proved insufficient to protect the old population.

55. The pandemic has highlighted the high public health risks faced by older persons,
with great care and support needs. There is reason to pay attention in the coming years to
this group in the population whose ability to influence its situation may be limited, especially
the responsibility to scrutinise and provide good housing, care and nursing interventions for
these groups. It is evident that persons over 60 are a group significantly affected by the
COVID-19 virus and its side effects, although the impact has varied among subgroups. Yet,
the vulnerabilities and differential needs have been overlooked in some States’ responses
to the crisis. ‘Older persons remain chronically invisible despite pandemic spotlight” a UN
expert explains.43 Indeed, many States have mismanaged the protection of older persons
and there has been a reluctance to older persons’ participation in the response process.
Moreover, as COVID-19 has been increasingly characterised as an ‘older people’s disease’,
there is a risk that older persons are increasingly affected by ageism and social stigma
resulting from this.#4 The UN has urged better protection of older persons since the
beginning of the crisis4® and concerns have been raised about decisions on access to scarce
critical medical services being based on age.46 For example, there is a need to examine why
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such a large proportion of COVID-19 deaths in Europe and other countries (such as Canada
and Australia4”) has occurred in long-term care settings.#8

56. There is a risk for the negative consequences of physical isolation and far-reaching
lockdowns. The UN OHCHR Guidance has emphasized that limiting contacts with families as
a part of emergency measure may result in older persons being further exposed to neglect
and abuse.4® Mental health is just as important for older persons as their physical health.
Measures that exclusively rely on social isolation may jeopardize their mental health due to
that many older persons live alone. They also often rely on home and community services
and support. The light shed on older persons in these times of crisis may risk magnifying
ageism. Nevertheless, the situation may also distinguish the normalised patterns which
impede the recognition of older persons’ rights. States’ approaches towards older persons
are being conceptualised in light of the COVID-19 crisis and it reveals outdated views on
older persons at times. Since the adoption of the Madrid International Plan of Action on
Ageing, the international community has been facing a paradigm shift from a welfare
approach to a human rights approach, recognizing older persons as subjects of human
rights rather than passive benefit and welfare recipients. Some early State responses
demonstrated a paternalistic approach to older persons, failing to recognise them as rights
holders.5° Thus, the much-vaunted paradigm shift, which advocates for older persons’ rights,
has not completely triumphed. With this acknowledgement, it is imperative for States to
actively work for the complete recognition of older persons’ rights.

57. The fatal direct consequences of the pandemic for older population will most likely
require major efforts both during the remaining ongoing health crisis and thereafter during
several years ahead for continued trust and legitimacy.

I, INTERNATIONAL, REGIONAL AND NATIONAL PROTECTION
1. Rights of older persons at the international level

58. There is no legally binding international agreement that explicitly and
comprehensively addresses the human rights of older persons or that guarantees equality
and non-discrimination on the basis of older age. There are a number of non-binding
universal human rights instruments such as the United Nations Principles for Older
Persons5!t and some non-binding instruments relating to particular sectors such as
employment;52 many policy documents have been adopted, the most prominent of which is
the Madrid International Plan of Action on Ageing 2002.53

59. The extent of coverage under universal instruments is of particular importance for
countries in the Asia and Pacific region because there is no binding regional human rights
treaty or comprehensive regional monitoring mechanism in relation to human rights
generally or to the rights of older person in particular, and the sub-regional instruments and
mechanisms in the ASEAN region do not provide explicit international binding guarantees
(see Section lll.c below).

60. Despite the lack of a comprehensive binding instrument that explicitly protects the
human rights of older persons in international human rights law, older persons enjoy
protection of their human rights under other general and thematic human rights treaties.
The guarantees contained in treaties such as the International Covenant on Civil and
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Political Rights 196654 and the International Covenant on Economic, Social and Cultural
Rights 196655 apply to ‘everyone’ and include persons of any age. These include the classic
civil and political rights such as the rights to life, freedom from torture, freedoms of
expression, assembly, thought and belief, the right to respect for privacy, home and family,
the right to participate in political and public life, equality and non-discrimination, rights to
education, an adequate standard of living, social security and work, among others. In some
cases the older age of a person may be relevant to how a right is interpreted and applied in
a given instance - for example, in relation to the need to expedite a civil proceeding, or what
constitutes inhuman or degrading treatment.

61. In addition to the protection afforded by free-standing rights, implicit guarantees of
equality and non-discrimination on the ground of older age are contained in the general non-
discrimination provisions of some international human rights treaties. For example, both the
ICCPR and the ICESCR guarantee the enjoyment of the rights listed in those conventions
without discrimination on a number of grounds such as ‘race, colour, sex, language, religion,
political or other opinion, national or social origin, property birth or other status’.5¢ The
category of ‘age’ does not explicitly appear in these guarantees but the phrase ‘other ‘status’
has been interpreted as extending to age discrimination, including discrimination on the
basis of older age.

Adequacy of the international human rights law framework

62. Despite the theoretical and formal coverage of some of the human rights of older
persons by the international human rights framework, it has been argued by scholars,>’
older persons’ advocates,>8 United Nations independent experts>® and some governments
that international human rights norms and mechanisms have not been sufficient to
contribute significantly to stimulating changes at the national level that will improve the
enjoyment by older persons of their human rights.€0 There is general agreement that many
older persons suffer violations of their human rights and dignity across the range of human
rights.

63. The reasons identified for the inadequacies include the conceptual limitations of
existing guarantees, their failure to address explicitly specific violations suffered by older
persons, and a failure to adequately interpret and apply existing guarantees in relation to
the situation of older persons.

64. Concern that the performance of the international human rights framework was not
doing all that it could to improve older persons’ enjoyment of their human rights in their daily
lives led the United Nations General Assembly in 2010 to establish an Open-ended Working
Group to explore how the position might be improved.6? Member States of the United
Nations, national human rights institutions, non-governmental organisations and other
stakeholders have all participated in the work of the OEWGA, which has held ten sessions
since its establishment. The OEWGA has received hundreds of submissions from
stakeholders, held dozens of panel discussions and engaged in other forms of plenary
deliberation during that time.

65. One of the main issues considered by the OEWGA has been whether it should
recommend to the General Assembly the adoption of a new normative instrument on the
human rights of older persons and, if so, what the elements of such an instrument should
be. After a number of sessions at which there were general discussions of the state of older
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persons’ human rights in the world, the OEWGA moved to a sequenced discussion of central
issues with a substantive discussion in one year followed by a focus on possible normative
elements (that is matters that might be included in a treaty) relating to that particular area
in the next. This approach was undertaken in the hope that by focusing on specifics, the
inadequacies of the existing framework would be made even clearer, thus strengthening the
case for a new binding human rights instrument.

66. Although there is significant support from many member States, national human
rights institutions and non-governmental organisations for the elaboration of a new
convention on the subject, a significant number of member States are not persuaded of this.
As a result as of the end of the tenth session of the OEWGA member States as a whole had
not yet reached a consensus on the issue and thus the question has not yet been resolved
in favour of developing a new instrument.62

67. Recommendations (b) to (f) (paragraph 235 below)

ASEM Partners should consider taking a number of steps in relation to better
maintenance and further strengthening of the international human rights system,
including: considering the ratification of or accession to treaties to which they are not
yet party, supporting the elaboration of a new United Nations convention on the
human rights of older persons and participating constructively in the UN Open-ended
Working Group on Ageing, and ensuring that they include material, including
disaggregated data on older persons in their reports under UN human rights treaties
and their progress reports on implementation of the Sustainable Development Goals.

b. Rights of older persons at the regional level: Europe

68. When speaking of the rights of older persons at the regional level in Europe, there
are two important overlapping political communities and corresponding human rights
regimes. These are the European Union, with its 27 member States (28 until the recent
departure of the United Kingdom) and the Council of Europe, an organisation committed to
enhancing cooperation in legal, human rights and social affairs that has a membership of
47 member States including all EU members but others as well, ranging from Iceland to
Azerbaijan and Russia in the east. The 53 ASEM Partners include all members of the EU and
32 of the 47 members of the Council of Europe.

69. The EU can in many respects be described as an ageing society. For many years,
demographic ageing has been identified as a major challenge for the future of the Union.
Increased life expectancy combined with declining birth rates is a cause for concern, not
least as regards the future costs of supporting the older population will be, but also who will
care for and provide care for older persons. Another concern within the EU is that a number
of EU countries have a large proportion of young workers who migrate for employment; this
can lead to difficulties for the support of older family members when they are left without
their younger family members in the home country. To meet these challenges concerning
the growing older population, various policy approaches have been discussed within the EU
over the last two decades. In its regular reports, the European Commission has, for example,
analysed the expected effects of Europe's aging population, focusing in particular on the
long-term economic and fiscal consequences.t3
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Legal frameworks and monitoring mechanisms
The Council of Europe®4

70.  Within the Council of Europe, the principal general human rights treaties are the
European Convention on Human Rights (ECHR), which has been supplemented by a number
of additional protocols, and the Revised European Social Charter of 1996.65 All member
States of the Council of Europe (and thus all member States of the EU) are parties to the
ECHR; acceptance of that instrument is effectively a precondition for EU membership.
Acceptance of the Revised European Social Charter, however, is not required and as of the
end of 2020, 34 members of the Council of Europe were parties to the Revised Social
Charter, with 11 States having signed the treaty but not proceeded to ratification, and two
not having signed the treaty.

71.  Other human rights treaties adopted by the Council of Europe are the Convention on
Human Rights and Biomedicine adopted in Oviedo in 1997, the European Convention for
the Prevention of Torture and Inhuman or Degrading Treatment or Punishment of 1987, and
the Convention on Preventing and Combating Violence against Women and Domestic
Violence (the Istanbul Convention) adopted in 2011. Furthermore, the Council of Europe is
a forum in which a variety of non-binding documents related to the rights of older persons
has been adopted.66

72. The European Court of Human Rights was established under the ECHR to adjudicate
on complaints that States parties to the Convention have violated the rights guaranteed in
the Convention and its additional protocols. The Court, based in Strasbourg, has the power
to issue judgments that are binding on States under international law and has developed a
vast body of case law interpreting the Convention.

73. The European Social Charter establishes the European Committee on Social Rights,
a committee of independent experts that has responsibility for monitoring implementation
of the Charter in contracting States by reviewing their reports and, more recently,
considering collective complaints alleging violations of Charter obligations.67 Although the
Committee’s views are not legally binding judgments, States are required to give due weight
to their implementation. As with judgments of the European Court of Human Rights, the
implementation of decisions of the Committee is subject to the supervision of the Council
of Ministers of the Council of Europe.

The European Union

74. The European Union embodies a supranational legal framework in which norms of
European law will normally prevail over provisions of national law; the fundamental treaties
of the EU, as well as EU Regulations and Directives, are the major forms of binding norms.
There are a number of human rights guarantees in the fundamental treaties, but for present
purposes the most important binding document is the EU Charter of Fundamental Rights
(EU Charter), adopted in 2000 but made explicitly binding in an amended form by the Treaty
of Lisbon (2009) from 2010. The EU Charter binds the institutions of the EU and its member
states when implementing EU law.

75. The Court of Justice of the European Union (CJEU), based in Luxembourg, is the
judicial institution of the EU and it has power to provide binding rulings on matters of EU law
and their relation to national laws: this includes the effect of the EU Charter and of various
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EU Directives that require member States to give effect to EU human rights standards. the
field. It has developed an extensive jurisprudence on human rights. Although it has held that
non-discrimination in respect of age is a general principle of EU law,%8 the Court’s
jurisprudence in relation to issues of age discrimination is rather limited, with many of its
most prominent cases concerning the permissibility of mandatory retirement ages or laws
regulating eligibility for retirement benefits.6°

Substantive norms explicitly protecting the rights of older persons in the Council of Europe
and the European Union

76. At present there is no comprehensive, detailed and integrated legally regional
instrument guaranteeing older persons’ human rights in place for the European region,
whether defined as the Council of Europe region or the European Union.

7. Moreover, the ratification of treaties embodying social and economic rights, for
example the European Social Charter, remains less than universal. This is concerning since
social rights play a significant role for many of the issues older persons are facing. Thus, the
human rights protection steaming from legally binding obligations is limited in terms of
group-specific rights and falls short in those material rights especially important for older
persons.

78. Although a number of treaties provide protection against discrimination in the
enjoyment of rights set out in those instruments, not all refer expressly to age as a prohibited
basis of discrimination. Article 14 of the European Convention on Human Rights guarantees
protection in the enjoyment of the rights set out in the Convention and its additional
protocols....”70 ‘Age’ is not explicitly included in the list, although ‘other status’ has been
understood as including age-based discrimination.”® Article 1 of Protocol 12, adopted in
2000, expanded protection against discrimination under the Strasbourg system by providing
for a freestanding guarantee of non-discrimination, but did not explicitly add 'age’ as a
ground to the list of enumerated ground in Article 14.72

79. However, the exclusion of such a basis, together with the lack of material rights for
older persons, indicates a perspective that neglects equality for older persons in this
framework. As discrimination solely based on age has been proven common in the context
of employment (as well as age in combination with other grounds such as sex), the ECHR
regime also fails to cover this area as with many other social issues. To date, the Court has
not articulated a clear and persuasive interpretation of substantive equality as it relates to
age, including imposing an obligation upon States to take positive compensatory measures
in areas where older persons tend to be systematically disadvantaged.3

80. Article E of the Revised Social Charter’4 provides protection against discrimination
on grounds that largely track those in Article 14 and Protocol 12, adding 'health’ as a
prohibited ground but not explicitly referring to age. The phrase ‘other status’ has also been
interpreted to apply to discrimination on the basis of (older) age.”>

81. Age discrimination is a form of inequality that in a number of respects is normalised
and seen as justifiable within legislation and policies of the European Union. For instance,
it is the only ground of discrimination for which EU law stipulates that direct discrimination
can be objectively justified. While Europe has a well-developed discrimination regime in
relation to a number of grounds of discrimination, that is not the case in relation to older
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persons and age discrimination. Instead, there is rather a widespread acceptance of policies
and strategies that directly distinguish between people of different ages, without any
considerations what this means for the equal enjoyment of rights by older persons.

82. On the other hand, Article 21(1) of the EU Charter explicitly includes 'age’ as a
prohibited basis of discrimination.”® Furthermore, the Employment Equality Directive’”
adopted in 2000 provides protection against discrimination in employment and occupation)
on a number of grounds including age, though its provisions setting out the circumstances
in  which mandatory retirement have been criticised as permitting unjustifiable
discrimination. However, this protection is limited to the field of work, and a decade-long
effort to achieve the adoption of a new Directive, which would have been legally binding and
would have extended protection against discrimination on the basis of age as well as on
other grounds beyond the area of employment”8 was abandoned in 2020.

83. There are few provisions in European law that go beyond a simple reference to age
discrimination. Both the EU Charter of Fundamental Rights and the Revised Social Charter
include a provision relating specifically to older persons (described as ‘the elderly’ in each
case). Article 25 of the EU Charter recognises ‘the rights of the elderly to lead a life of dignity
and independence and to participate in social and cultural life’. However, this mainly relates
to European regulation.”®

84. Asimilar provision is found in the Revised Social Charter, which guarantees the right
of older persons to social protection (Article 23).80 That provision calls for a flexible, wide
interpretation and its material content thus overlaps with other social rights articulated in
the Charter.81 The European Committee on Social Rights has described the provision as
pointing ‘towards a new and progressive notion of what life should be like for elderly
persons’.82

85. The ECHR, as interpreted and applied by the ECtHR, is considered one of the most
effective instruments of human rights protection in Europe. However, its downside is that its
coverage does not explicitly extend to most social and economic rights (though it has been
interpreted to address some indirectly),83 and thus the ECtHR is therefore extremely limited
in its ability to consider complaints that raise many of the important violations of the human
rights of older persons. Nevertheless there are a number of cases involving older persons
before the ECtHR, in some of which the fact that the applicant is an older person or the
situation in which they find themselves is considered in deciding whether there is a violation
of a specific right such as cruel, inhuman or degrading treatment.84 However, it cannot be
said that the ECtHR has developed a coherent, comprehensive and detailed jurisprudence
on the human rights of older persons, including application of the concept of substantive
equality in such cases, even though it has considered many cases involving ‘older’
applicants.85

86. Nor has the CJEU performed much better in this regard. Few cases have come before
it involving age discrimination other than mandatory retirement cases. Its decisions in
mandatory retirement cases, while reflecting the policy choice of the legislator to legitimise
some forms of direct age discrimination, have not done a great deal to develop
understanding of age discrimination and ageism or top change established stereotypes. For
example, it has concluded that it is acceptable to force older workers to retire in order to
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prevent inquiries into employees’ fitness to work beyond a certain age,86 something which
itself embodies ageist assumptions.

87. Finally, the two apex European courts have struggled to come to terms with the
concept and realities of intersectionality in relation to older persons.8” This concept has
been influential in developing discourse about discrimination for many targeted groups in
Europe, yet a one-dimensional view has prevailed in terms of older persons.
Intersectionality, which acknowledges the multiple and combined grounds for discrimination
against older persons, is extremely important for the achievement of equality. This is
generally the case, and thus certainly important in Europe with its many minority groups,
economic standards, ethnicities and long fight for women’s emancipation — which evidently
also exists amongst older persons.

88. The European Committee on Social Rights has considered only a small number of
cases involving discrimination on the ground of older age, but in those cases has done a
reasonable job of dealing with the issue.88

Recent policy developments in the EU context

89. Efforts have been made both within the Council of Europe and the EU to expand the
legal protection of the human rights of older persons and also to develop policy measures
to enhance their realisation. In 2014, the Council of Europe adopted a non-binding
recommendation for the promotion of older persons’ rights, which covers issues including
autonomy and participation, social protection and employment and protection from violence
and abuse. 80 This ‘soft law’ (that is, not legally binding) document, while a useful reference
point and stimulus to action, does not have the same power or legal effect as a legally
binding instrument does, but these generally lack the perspective of older persons.

90. Although efforts to adopt a new anti-discrimination Directive that would have
extended protection against age discrimination as well as other forms of discrimination
beyond work did not succeed, there is nonetheless considerable interest in European
institutions in enhancing the frameworks for protecting the human rights of older persons.9°
The European Pillar of Social Rights, adopted by the EU institutions in 2017, is a non-binding
statement of principles and aspirations that addresses a range of social issues and rights
particularly relevant to older persons.®1 More recently , the Council of the European Union
adopted Council Conclusions which endorsed the taking of additional measures informed
by a human rights approach to better ensure the human rights of older persons.92 In
addition, the Governments of Germany, Portugal and Slovenia - the member States holding
the six-month Presidency of the EU consecutively from mid-2020 to the end of 2021 --
adopted the Trio Presidency Declaration on Ageing adopted in 2020, which affirmed the
importance of 'an age-integrated, rights-based, life-course perspective approach to ageing’,
mainstreaming ageing and a number of other objectives, though in neither of these
documents is there a clear commitment to supporting the elaboration of a new binding
instrument. Most recently, in January 2021 the European Commission issued a Green Paper
on Ageing?3 intended to stimulate ‘a broad policy debate on the challenges and
opportunities of Europe's ageing society’.94 It covers many areas,but does not explicitly refer
to the relevance of human rights to ageing policy or to the desirability for strengthening
international and regional frameworks for the protection of the human rights of older
persons.
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C. Rights of older persons at the regjonal level: Asia

91. The Asian region has the least developed regional human rights law framework
generally and also in relation to the human rights of older persons. Whilst the United Nations
human rights treaties and conventions adopted within the framework of bodies such as the
International Labour Organization (ILO) and UNESCO apply to Asian and Pacific States if they
have ratified them, the substantive and procedural limitations of the UN human rights
framework apply in this region as well elsewhere and are not supplemented by regional
initiatives.

92. There is no regional human rights treaty of general application that applies
throughout out all or most of Asia and the Pacific. Nor are there any thematic regional
treaties that engage explicitly with the rights of older persons. The same is true at the
subregional level. Although a number of treaties adopted within the framework of the South
Asian Association for Regional Cooperation (SAARC), including the SAARC Social Charter and
the SAARC Convention on Regional Arrangements for the Promotion of Child Welfare in
South Asia, have human rights-oriented goals, they are not formulated as rights-conferring
instruments and provide no mechanism for individuals to enforce their rights under them.
Nor is there any specific mention of older persons in those treaties, and there is no SAARC
treaty that addresses in detail the human rights of older persons.

93.  Within the Association of Southeast Asian Nations (ASEAN) there has been progress
both in terms of the development of non-binding human rights instruments and specific
human rights mechanisms applicable to ASEAN member States.

94. Article 1(7) of the Charter of the Association of Southeast Asian Nations stipulates
that one of ASEAN'’s fifteen purposes is *

to strengthen democracy, enhance good governance and the rule of law, and to promote and
protect human rights and fundamental freedoms, with due regard to the rights and
responsibilities of member States of ASEAN’.95

95. ASEAN and its Member States commit to act in accordance with fourteen principles
including ‘respect for fundamental freedoms, the promotion and protection of human rights
and the promotion of social justice’.96 The Charter does not, however, specifically confer any
rights on individuals or establish any human rights mechanisms.

96. On 18 November 2012 the member States of ASEAN adopted the non-binding
ASEAN Declaration on Human Rights. Article 2 of the Declaration provides that every person
‘is entitled to the rights and freedoms set forth [in the Declaration], without distinction of
any kind such as . .. age ..., while Article 4 states that ‘the rights of women, children, the
elderly, persons with disabilities, migrant workers, and vulnerable and marginalised groups
are an inalienable, integral and indivisible part of human rights and fundamental freedoms’,
and the Declaration guarantees a range of other civil, political, economic, social and cultural
rights. There is no ASEAN declaration or similar instrument on the human rights of older
persons.

97. ASEAN has established three bodies with specific human rights mandates: the
ASEAN Intergovernmental Commission on Human Rights (AICHR) (2009), the ASEAN
Commission on the Promotion and Protection of the Rights of Women and Children (ACWC)
(2010) and the ASEAN Committee on Migrant Workers (2007), the last body established to
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promote and monitor the implementation of the 2007 ASEAN Declaration on the Protection
and Promotion on the Rights of Migrant Workers.

98. The AICHR has a broad mandate, including the promotion of the implementation of
the ASEAN Declaration. However, the human rights of older persons have not been a major
priority for the AICHR since its establishment. There has been some reference to older
person sin the thematic studies prepared by AICHR: the 2019 AICHR study on legal aid
considered the position of ‘the elderly’ among other social groups on the availability of legal
aid in ASEAN member States and similarly in its 2017 thematic report on women in natural
disasters. However, the AICHR made no mention of older persons or ‘the elderly’ in its report
on the right to education and promoting access to tertiary education or on corporate social
responsibility and human rights in ASEAN.®7 Nonetheless, issues relating to older persons,
generally mentioned in the context of other groups such as persons with disabilities, are
included in the latest work plan of the Commission for the period 2021-2025.98

99. The ASEAN Commission on the Promotion and Protection of the Rights of Women
and Children (ACWC) has focused in particular on the elimination of violence against women
and children and trafficking in women and children. The human rights of older women do
not appear as a particular priority in its work plans.?® The ASEAN Declaration on the
Elimination of Violence against Women and the Elimination of Violence against Children,
adopted on 9 October 2013, contains no explicit reference to older women or ‘elderly’
women, though in its Preamble it lists seventeen other groups of women and children who
may be particularly affected by violence (preambular paragraph 9).100

d. Rights of older persons at the regjional level: the Americas and Africa

100. Although the ASEM seminar focuses on the international level and the regions of
Europe and Asia, it is not possible to describe the international framework for the protection
of the rights of older persons without referring to recent developments in the Americas and
in Africa, as explicit and wide-ranging protection of the human rights of older persons is
provided in each of those regions by a comprehensive thematic treaty. In 2015 the
Organization of American States adopted the Inter-American Convention on Protecting the
Human Rights of Older Persons,101 while in 2016 the African Union adopted the Protocol to
the African Charter on Human and Peoples’ Rights on the Rights of Older Persons in
Africa.102

101. There are also other regional treaties in these two regions that guarantee the rights
of specific social groups and explicitly refer in some provisions or optimally have an
operation in relation to some sub-groups of older persons. These include the African Union’s
Protocol to the African Charter on Human and People’s Rights on the Rights of Women in
Africa 2003,103 which contains provisions specifically addressing the position of older
women or issues likely to affect older women disproportionately.194 In both the Americas
and Africa the regional organisations have adopted thematic treaties guaranteeing the
rights of persons with disabilities, which would include protection for the rights of older
persons with disabilities.195 There appears to be little literature assessing the practical
impact of these regional treaties on enhancing the rights of older persons.
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e. International standards, national protections and practical implementation

102. In this report we focus on international and regional human rights standards. These
provide important frameworks for the design of national laws, policies and programmes, and
in some cases these international and regional horms may be directly applicable as part of
national law. This is so in the case of certain norms of EU law and in many European
countries, international treaties - including the European Convention on Human Rights and
other UN and regional human rights treaties - may part of domestic law, although the
practical impact of this varies. The existence of these regional frameworks that are directly
enforceable or that provide strong policy frameworks for national level developments are
features of the EU and the Council of Europe.

103. While there are challenges in making general statements about protection in Europe,
those challenges are even greater in the context of Asia. The diversity in legal systems,
stages of development and cultural traditions is enormous among the different regions and
countries of the Asian and Pacific region. The absence of a binding regional human rights
framework or, indeed, subregional frameworks - in particular a regional system such as the
EU in which the primacy of EU law over of national legal systems -- means that the most
important international human rights frameworks are those set out in UN human rights
instruments. Most ASEM Partners in the Asia and Pacific region have accepted the principal
general UN human rights treaties (ICCPR and ICESCR) and all of them have accepted
important thematic treaties such as CEDAW, CRC and CRPD. [acceptance of complains
procedures] Yet the monitoring and enforcement procedures for these UN treaties are more
diffuse than those in place for EU and Council of Europe treaties, especially in the field of
civil and political rights but also economic and social rights. The place of international
treaties in domestic legal systems varies among the many legal systems of Asia and even in
those jurisdictions where treaties are formally part of domestic law, the practical impact of
that formal position before courts and tribunals is often unclear.

104. Our focus on international and regional norms takes as its starting point that these
legally binding norms are important because they provide a universally endorsed framework
for developing and assessing national laws and policies, monitoring progress in their
implementation and stimulating the provision of remedies for failure to respect the rights
guaranteed. Laws and policies implementing human rights treaty obligations must, of
course, be developed in the specific national context. By setting up systems for external
monitoring on a regular basis, international treaties also provide a framework by which
governments can get independent expert feedback and have an opportunity to develop
capacity and knowledge in the field, and according to which national bodies such as
legislatures, courts and other public bodies, as well as the broader community, can assess
governments’ actions and hold them accountable for ensuring the full realisation of rights
and the provision of remedies in case of violations.106

105. Of course, national constitutions and laws often have much greater influence on
national courts, legislatures, government bodies and the community than international
treaties. Thus the ultimate goal is to ensure that these provide protection that is at least as
good as international standards and ideally even better. In both Europe and Asia there are
varying levels of constitutional and legislative protection of the human rights of persons in
older age: these include specific guarantees that explicitly refer to old age or older persons
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and general guarantees of non-discrimination or equality that are interested as applying to
older persons or older age.

106. Explicit protection in constitutions and legislation is uneven across the world,
including in Europe and Asia and the Pacific. Summarising submissions to the Open-ended
Working Group which responded to the question whether the State’s constitution
guaranteed equality ‘explicitly’ for older persons or for persons of all ages or prohibited
discrimination ‘explicitly’ on the basis of age, the UN Department of Economic and Social
Affairs (UNDESA) reported:

Very few countries provide explicit guarantees of equality and non-discrimination on the
basis of age. The majority of responses indicated that the general principle of equality and
non-discrimination is covered in most Constitutions and national laws. Most of them do not
make explicit reference to age as a ground for discrimination to be prohibited, or guarantee
equality explicitly for older persons. Where such explicit reference to age or older persons
exist, the scope of coverage tends to be limited to employment and does not extend to other
spheres of life.107

107. Atthe same time UNDESA also noted, drawing on a 2013 ILO report, that in relation
to protection against discrimination in employment, ‘there has been steady progress in the
adoption of legal provisions prohibiting discrimination on the basis of age.’198 Nonetheless,
even where protection does exist, ‘the scope and coverage are uneven compared to
guarantees against discrimination on other grounds.’109

108. This uneven constitutional and legislative protection of the human rights of older
persons or against older age discrimination is seen in countries across the Asia Pacific
region, though comprehensive comparative data and analysis is not readily available. In its
2017 submission to the OEWGA, UNESCAP reported that responses from 25 Asia Pacific
countries!10 to a MIPAA review survey suggested that ‘only 40 per cent of the respondent
countries have national legislation on older persons’ rights or have specific provisions for
older persons in universal rights legislation, such as laws on domestic violence.’111 The
same contribution noted that ‘age-based discrimination is part of constitutions and
universal rights legislation[] in a majority of 25 respondent countries’,112 which suggests
that there is some level of general or specific constitutional protection in those countries as
well.

109. In any case, it appears that even in relation to those countries that responded there
is a significant shortfall of explicit constitutional legislative and protection of older persons
or against discrimination on the grounds of older age (though an examination of whether
such guarantees as do exist are in practice applied to older age). Further, not every piece
of legislation that is claimed to provide protection is necessarily based on sound non-ageist
human rights principles. Implementation is also an issue: UNESCAP noted that ‘[e]Jven when
legislative measures are available their effectiveness is often curtailed by the lack of
institutional mechanisms to report and record discrimination cases, as well as measures to
prevent their re-occurrence.’113

110. This brief review suggests that there is much more to be done in terms of providing
explicit protection against discrimination on the basis of older age in constitutional law,
employment and other areas.
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111. Recommendations (g) and (h) (paragraph 235 below):

ASEM Partners should consider strengtheningexisting regional or subregional human
rights frameworks, institutions and procedures, including through the adoption of
legally binding instruments and complaint procedures where these do not already
exist or are not sufficiently comprehensive in coverage or are ineffective in providing
adequate remedies to older persons; and ensure that human rights monitoring
bodies at the international regional and subregional levels have sufficient resources
to effectively carry out their mandates.

IV. THEMATIC FOCUS

112. In this section of the background paper we take up four thematic areas that have
been identified as important for the realisation of the human rights of older persons. These
are a selection from a much longer list of areas identified in documents such as the Madrid
International Plan of Action on Ageing and which are being considered by the UN Open-
ended Working Group on Ageing and in other fora focusing on ageing and human rights.

113. We also emphasise the interrelatedness of these areas and rights with other rights.
Itis a common slogan that all human rights are interrelated and interdependent: in the case
of the human rights of older persons this is also evident. For example, the ability of older
persons to enjoy the right to non-discriminatory access to work may depend on their
enjoyment of the right to education insofar as it guarantees them access to lifelong learning
permitting them to update their skills to response to technological and other changes in the
workplace. The right of an older person to an adequate standard of living will depend in part
on the extent to which they enjoy the rights to work or social protection and the right to
adequate housing. Ageism has been shown to have detrimental impact on older persons’
physical and mental health, so a right to be free from being treated on the basis of ageist
stereotypes and practices is important to the realisation of that right as well as other rights.
There are many other examples that illustrate the interactions and interdependence.

114. The issues and rights discussed are a subset of those that are important for the
realisation of the human rights of older persons: they both influence the enjoyment of and
are affected by the realisation of other rights. This discussion is therefore intended both as
a substantive discussion of the themes chosen but also underlines the importance of
applying a human rights-based analysis that draws on the perspectives of older persons to
other areas as well.

115. In each case we give a brief description of some of the principal challenges and
barriers that older persons face in particular areas. We refer to existing human rights
standards that clearly apply to these areas and the extent to which older persons actually
enjoy those rights. We also indicate limitations or gaps in coverage or instances in which a
more explicit formulation of a right that is tailored to the particular circumstances of older
persons or a relevant subgroup would enhance the enjoyment of their human rights and
fundamental freedoms.
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a. Autonomy and independence of older persons

116. The concepts of autonomy and independence of the individual are fundamental to
the international human rights framework. The two concepts, though related, have different
meanings, as noted by the UN Human Rights Council’'s former Independent Expert on the
human rights of older persons:

Autonomy and independence are mutually reinforcing and are often used interchangeably in
legal instruments and frameworks. While autonomy refers to the ability to exercise freedom
of choice and control over decisions affecting one’s life, including with the help of someone
if needed, independence means to live in the community without assistance or, at least,
where the amount of help does not subject older persons to the decisions of others. In that
sense, the concept of independence is broader than autonomy....114

117. No explicit guarantee of autonomy and independence appears in the principal UN
human rights treaties, although the CRPD states as one of the general principles of that
treaty ‘respect for inherent dignity, individual autonomy including the freedom to make one’s
own choices, and independence of persons . . ..115 Nonetheless, autonomy and
independence are implicit in, indeed fundamental to, many of the rights that are explicitly
guaranteed, such as the right to liberty and security of the person, the right to respect for
one’s private life, the right to recognition as a person before the law; right to health (and to
make decisions about whether and what treatment to consent to), among others.

118. A UNDESA report summarising stakeholder submissions to the Open-ended Working
Group on Ageing on autonomy and independence concluded:

the concept of autonomy itself, certainly when paired with that of independence, is not
only a general statement of the right to take one’s own decisions and to have them
respected, but also the right to enjoy conditions that make it possible for older persons
in practice to exercise that decision-making capacity, carry out their decisions and have
those decisions respected, thus ensuring participation in a broad range of social
activities according the will and preferences of the person concerned.116

119. The autonomy and independence of older persons is often undermined as a result
of ageist assumptions about the capacities, interests and needs of older persons, with a
consequent disregard of their desires and views. A related area has been laws, such as
guardianship laws, that remove the legal capacity of older persons on the grounds of
asserted lack of capacity.

120. Earlier in this report, the complexity of the concept of ‘older persons’ has been
discussed previously (under ‘Terminology’ at page 8 above). In a discussion of the autonomy
and independence of older persons, this becomes particularly relevant, and therefore
deserves a few additional comments here. Using the term ‘older persons’ as a general
category of classification risks reflecting certain stereotypes people from a particular age
cohort, their abilities and their needs and desires. In the media, politics, culture and
community discussions older persons are often portrayed as either constantly dependent -
in need of state protection because of iliness, weakness, loneliness and sometimes lack of
money - or not dependent at all, being in good health and with financial and personal
resources which enable them to conduct their daily life independently.

121. Such portrayals do not take into account the fact that like any other age group,
perhaps even more so, ‘older persons’ comprises diverse groups of individuals. It seems
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unlikely that the majority of people who are ‘older’ fit either of these ‘standard’ views -- of
constant and significant dependency or complete independence. Rather, many of these
persons have varying degrees of (in)dependence and live in very different situations, just
like the rest of the population. This diverse range of persons and situations must be taken
into account when analysing what ‘autonomy and independence’ means for older persons
so as to avoid simplistic and discriminatory measures.

Autonomy, independence and decision-making

122. An emphasis on autonomy and independence creates demands on participation and
activity on the part of the individual. As noted, very many older persons are as capable of
participating in and making independent decisions on all matters concerning political
issues, local concerns or their daily life as younger generations are.

123. Due to age-related or situation-based changes, some older persons may, however,
have difficulties in participating, expressing their opinions and making decisions about
important matters involving their interactions with the authorities. At the same time, as at
earlier stages of their lives, older age often presents people with difficult decisions, such as
where they live, and whether and how they arrange for any care or support that they may
need. It is in such contexts that too often family members, public authorities and others in
the community too readily assume that older persons do not wish to or are not able to take
decisions that serve their best interests, and may seek to take over that function to ensure
‘the best interests’ of the person, rather than ensuring that older persons can exercise their
own decision-making power, with support if necessary.

124. This tendency is seen in its most extreme form in the case of guardianship laws -
laws that formally remove the legal capacity and repose it in another person, that is a form
of substituted decision-making. Always problematic in theory and in practice, many such
laws are inconsistent with current human rights standards. These have been articulated in
particular in the Convention on the Rights of Persons with Disabilities, which enacts a model
of supported decision-making rather than that of substituted decision-making that has
historically underpinned guardianship laws in many countries. All ASEM Partners are bound
by the CRPD.

125. The CRPD applies to all persons with disabilities, including older persons with
disabilities. It is important to note that, although many older persons live with disability,
many older persons do not, so that older age is not synonymous with disability. Further, even
if an older person lives with a disability is treated disadvantageously, this does not mean
that the disadvantageous treatment is in every case necessarily based on that person’s
older age or disability. It may, for example, be based on the person’s sex or gender, though
in such contexts it is important to be sensitive to the role of intersectional discrimination
and the way in which discrimination on the basis of age, disability and sex or race may come
together in an incident of disadvantageous treatment.

126. Article 12 of the CRPD contains an important guarantee of autonomy and
independence.117 It is worth quoting the provision in full:

Article 12 - Equal recognition before the law

1. States Parties reaffirm that persons with disabilities have the right to recognition
everywhere as persons before the law.
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2. States Parties shall recognize that persons with disabilities enjoy legal capacity on an
equal basis with others in all aspects of life.

3. States Parties shall take appropriate measures to provide access by persons with
disabilities to the support they may require in exercising their legal capacity.

4, States Parties shall ensure that all measures that relate to the exercise of legal capacity
provide for appropriate and effective safeguards to prevent abuse in accordance with
international human rights law. Such safeguards shall ensure that measures relating to the
exercise of legal capacity respect the rights, will and preferences of the person, are free of
conflict of interest and undue influence, are proportional and tailored to the person’s
circumstances, apply for the shortest time possible and are subject to regular review by a
competent, independent and impartial authority or judicial body. The safeguards shall be
proportional to the degree to which such measures affect the person’s rights and interests.

5. Subject to the provisions of this article, States Parties shall take all appropriate and
effective measures to ensure the equal right of persons with disabilities to own or inherit
property, to control their own financial affairs and to have equal access to bank loans,
mortgages and other forms of financial credit, and shall ensure that persons with disabilities
are not arbitrarily deprived of their property.

127. Article 12(1) and (2) affirm the right to recognition before the law of all (older)
persons with disabilities, and Article 12(3) embodies the model of supported decision-
making rather than one of substitute decision-making.118 Article 12(4) obliges States parties
to put in place strict safeguards to avoid any abuse, and requires safeguards that respect
the rights, will and preferences of the person.

128. The meaning of the provision has been contentious in some respects, with some
interpreters (including the UN Committee on the Rights of Persons with Disabilities) taking
the view that Article 12 does not allow for substituted decision-making in any form and that
supported decision-making that gives effect to the known or inferred wishes and values of
the person is required. Others take the view that there may be a small number of exceptional
instances in which substituted decision-making may be permissible. Notwithstanding the
debate, there is a large measure of agreement that laws that permit substituted decision-
making are frequently too broad and fail to provide support for the persons to take their own
decision when such support is able to be provided.119

129. The Committee on the Rights of Persons with Disabilities has set out its
understanding of the article in its General Comment No 1. The Committee notes that often
the concepts of legal capacity and mental capacity have been conflated ‘so that where a
person is considered to have impaired decision-making skKills, often because of a cognitive
or psychosocial disability, his or her legal capacity to make a particular decision is
consequently removed.’120 As a result, ‘a person’s disability and/or decision making skills
are taken as legitimate grounds for denying his or her legal capacity and lowering his or her
status as a person before the law. Article 12 does not permit such discriminatory denial of
legal capacity, but, rather, requires that support be provided in the exercise of legal
capacity.’121

130. The concept of support is ‘a broad term that encompasses both informal and formal
support arrangements, of varying types and intensity’ and could include support persons,
advocacy support, communication support, universal design and accessibility measures,
and advance planning measures, among others.122
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131. Given that all ASEM Partner Countries are parties to the CRPD, they should already
have undertaken a review of any laws that permit the removal of a person’s legal capacity
and its exercise by another person, or should have such a review planned, so as to ensure
that domestic law is consistent with the international obligations set out in the CRPD.

Autonomy, independence and rights to participation

132. There are also some potential problems with participation rights versus the public
limitations in providing opportunities to act independently in all matters (political, social or
personal); therefore also bringing to the fore the interrelation of balancing the right to
autonomy with the rights to dignity and integrity.

133. A challenge for some older persons is that many parts of the world have become
increasingly computerised; parts of the older population can suffer from significant
exclusion in this regard in many societies.123 The technical designs and rapid development
seldom accounts for the large group of people who lack the ability to actively shape their
lives or agree to receive support or service from various vendors. Also, here there are some
potential problems with participation rights versus the public responsibility to provide
societal support and services for everybody independent of age and capacity.

134. At the same time, the voices of older people are very much needed in public
discussions and debates, to make credible both problems and solutions relating to the
society’s responsibility for living conditions and the quality of later life. Therefore, there is a
need for political and public discussions and debates regarding how to realise participation
for older persons in matters of daily life and personal relations, personal integrity issues,
capabilities and legal security issues.

International standards

135. To be able to act independently and autonomously is a way to uphold one’s dignity.
Or, expressing it the other way around: by not being listened to or getting to participate in a
decision concerning oneself, may create feelings of neglect or being ignored (for example
whilst receiving care). Therefore, a closely related basic human rights principle is the right
to dignity. The right to dignity and integrity is the same regardless of age. Article 1 of the
Universal Declaration of Human Rights affirms that all human beings are born free and equal
in dignity and rights. This fundamental principle is repeated in many other international and
regional human rights documents. For example, in the first chapter of the EU Charter on
Fundamental Rights 2000, made a part of primary law of the European Union after the
Lisbon Treaty, it is stated that the dignity and integrity of all persons must be respected and
protected by member States.124 In terms of the recognition and respect for the rights of the
older persons to lead a later life of dignity and independence, this is further emphasised in
Article 25 of the EU Charter of Fundamental Rights.

136. Efforts have been made both within the Council of Europe and the EU to expand the
legal protection of the autonomy and independence of older persons and also to develop
policy measures to enhance their realisation. In 2014, the Council of Europe adopted a non-
binding recommendationi2s for the promotion of older persons’ rights, which covers issues
including autonomy and participation, social protection and employment and protection
from violence and abuse.126 This ‘soft law’ (that is, not legally binding) document, while a
useful reference point and stimulus to action, does not have the same power or legal effect
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of a legally binding instrument. It is easily over-shadowed by many of the legally binding
documents, although they generally lack the perspective of older persons.

137. Independence and autonomy have mainly been considered by the ECtHR through
Article 1 of the Protocol No 1 to the ECHR, which guarantees the individual’s right to the
peaceful enjoyment of his possessions, Article 5(1), the prohibition on arbitrary deprivation
of liberty and Article 6, the right to a fair trial. The overall tendency is that the court has been
taking a rather strict, pragmatic approach.

138. At times the Court’s decisions arguably demonstrate a paternalistic view. For
instance, in a case concerning the choice of a place of residence of an older woman who
wished to remain at home under the care of her son, the Court not see any violation of the
right to liberty in ordering the removal of the woman against her will to a nursing home on
the basis of the conditions in which she was living and her state of health. It considered that
this did not involve a deprivation of liberty and that even if it did, because of her mental
state and senile dementia that it was a justified restriction that fell within the category of
permissible detention of persons ‘of unsound mind’.127 The ECtHR came to this conclusion
in part because the applicant did not take advantage of other possibilities of care she was
offered. In other cases, though, the court has upheld the importance of independence and
autonomy of older persons; such as in a case where it was found that the 80-year-old
applicant had suffered from unreasonably long administrative proceedings in relation to a
refusal to install a telephone line.128 However, the court came to this conclusion given the
subject matter of the case, where the court noted the applicant’s advanced age and
disability in deciding that she had not had enjoyed the right to a prompt determination of
the proceedings. While a reasoning made by the premises of vulnerability might give a much-
vaunted conclusion, the court conclusion could be criticised on the ground that rights
relating to autonomy and independence should not entirely be dependent on such a
subjective and constructed notion.

Participation through representation - representation and remedies

139. There seemsto be an international consensus that there is a need for different forms
of public representation in order for some older persons to realise their rights to participation
and independence, particularly those without ability to speak for themselves or at least
those who are perceived to be incapable. This is based on the idea that many older persons
need some kind of representation to promote their individual or group interests. In addition,
there is a concern that some older persons need representation because they are
particularly dependent and vulnerable to poor decision-making and unfair treatment.
Persons suffering from dementia, diminished capacity or mental iliness, or other severely
dependent individuals, are sometimes given as examples. Another group in the older
population mentioned in such discussions is that of persons who have been subjected to
elder abuse.

140. There are different forms of public representation of the rights and interests of
individual older persons and older persons as a group. One well-established public model is
the ombudsman. Ombudsperson offices often have the role of promoting and protecting
human rights against infringements that may result from particular age-related or situation-
based dependency. During the 20th century, the institution of the Ombudsman office has
increasingly been adopted in many countries across the world and also by some
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intergovernmental organisations (such as the European Union). Special Ombudsman offices
with a mandate relating to the rights of certain groups of individuals or to particular issues
have emerged, including ombudsmen for older persons.

141. For example, in the United States, local Long-Term Care Ombudsman Programs set
up under the federal Older Americans Act provide representation by ombudsmen for senior
citizens making individual complaints about the quality of later life in nursing homes and
long-term care. Finland is an example of a country with a national ombudsman office for
older persons.129 Australia also has a dedicated Age Discrimination Commissioner as one
of the thematic Commissioners in its national human rights institutions, the Australian
Human Rights Commission,13% whose role includes education and awareness-raising and
identifying areas where older persons suffer from discrimination and recommending and
supporting policy measures to address this.131

142. The Ombudsman institution was originally a way to supervise the exercise of
discretionary powers by administrative authorities in situations where the courts cannot
provide legal remedies. Since its origins in 1809,132 the system has expanded and many
other kinds of national ombudsperson offices have developed. The Ombudsman Committee
of the International Bar Association proposed the following definition of an ombuds
institution some years ago:

An office provided for by the Constitution or by action of the Legislature or Parliament and
headed by an independent, high-level public official who is responsible to the Legislature or
Parliament, who receives complaints from aggrieved persons against government agencies,
officials and employees, or who acts on his own motion, and who has the power to
investigate, recommend corrective action, and issue reports.133

143. This definition reflects the independence of the office and its duties to represent
individuals or groups of individuals within its field of responsibility. It also reflects the
different roles and responsibilities that such an office may have.

144. The institution of the ombudsman highlights some universal concerns for every
human being, such as participation, influence and dignity. These principles are of
fundamental importance for all persons, in particular at a time when the emphasis on
influence and self-determination creates demands on participation and activity on the part
of each individual. Public means for upholding these principles therefore seem essential.
Many older people (as others) may be in need of help at some point, to be listened to and
assisted by someone else. Thus, an argument in favour of creating institutional
arrangements for safeguarding individual and collective actions in favour of older persons
would be that such arrangements may fulfil the aim of creating a just and responsive state
for older persons.134

145. However, there may be reasons for not establishing a specific ombudsman institution
for older persons: one is the problems involved in the description of different generations
as distinct groups in society, with separate needs and interests due to vulnerability. Such a
group approach ignores the universal vulnerability we all experience throughout life and
creates unnecessary distance and differences between individuals and groups in society.13%
The designation of older persons as a vulnerable population reinforces the inferior position
of individuals in this group in relation to the putative independent and self-sufficient person
who falls outside this group. It also creates the risk of intergenerational rivalry and
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unnecessary and unproductive competition among different groups in society, for example
over whether younger generations or older generations are getting a disproportionate and
unfair share of social benefits. This risk is relevant because many societies today face
challenges in prioritising distribution of their scarce economic, social and other resources,
although sometimes this a played up in a misleading and distorted way in the media.

146. A general problem of grouping people due to their age into established organisations
for increased participation is reflected in the fact that there seems to be little group identity
between older persons. Compared to women, ethnic minorities and other groups which have
created various civil rights movements around the world, older persons act in groups in the
societal context less frequently. It has been suggested that one reason for this is that older
adults do not have a cohesive group identity; their age-based identity is often secondary to
other identities based on family, religion, occupation, political affiliation or other factors.136

147. Older persons are a complex and varied population, and just as for anybody else,
with large differences and variations of dependency during their lives. Older persons, like
everyone else, live with changing needs and circumstances on a daily basis. This makes
their needs as complex and varying as the individuals themselves. Putting this together, it
seems relevant to observe the complexity of older persons as a group and the need for many
different fora for participation and assistance for independence and autonomy.

148. Recommendations (i) and (j) (paragraph 235 below)

(i) ASEM Partners should review their current legislation to ensure that there is
explicit constitutional and/or legislative protection against discrimination on the
basis of older age (including in conjunction with sex, race, gender identity, migration
status and other relevant characteristics) and that legislation in all areas is
consistent with fundamental standards of human rights and their treaty obligations
as those apply to older persons.

(i) ASEM Partners should review the mandates of their national human rights
institutions or other similar bodies to ensure that those mandates cover the rights of
older persons (and subgroups of older persons) and provide protections against
discrimination in older age and ensure that the work of those institutions in those
areas is adequately funded; and they consider establishing independent NHRIs or
similar independent dedicated mechanism if they do not already exist.

b. Social protection and the human rights of older persons
The concept of social protection

149. The International Labour Organization has described social protection as ‘the set of
policies and programmes designed to reduce and prevent poverty and vulnerability across
the life cycle’.237 The concept is firmly based in existing international human rights and
labour law, in particular the right to social security and the right to an adequate standard of
living,138 pbut according to broader understandings it also draws on other human rights
including the right to health, equality and non-discrimination.13°

150. A former Special Rapporteur of the UN Human Rights Council on extreme poverty,
Magdalena Sepulveda Carmona, described social protection as ‘encompassing a wide range
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of policies designhed to address the risks and vulnerabilites of individuals and groups,
irrrespective of whether they can or cannot work’;140 social protection measures seek ‘to
help them cope with, and overcome, situations of poverty, especially when they result from
circumstances beyond their control.’141 The Special Rapporteur noted that there were two
main forms of social protection - social insurance (schemes of support based on
contributions) and social assistance (non-contributory forms of support such as
unemployment or disability benefits or social pensions including old age pensions ).142

151. Another former Special Rapporteur on extreme poverty and human rights, Philip
Alston, noted in a 2014 report that the main debate to that time about the meaning of social
protection had been ‘between those who support what are termed “social safety net”
approached and those who seek “social inclusion” and acknowledged “social
citizenship”.143 He noted that the safety net approach had been subject to criticism ‘for
failing to devote enough attention to structural poverty and inequality, and for its emphasis
on the narrow targeting of groups for assistance.’144 He also noted that human rights-based
approaches had been adopted by the human rights community but also by various
development institutions and scholars.145

Social protection and human rights law

152. The concept of social protection has a solid basis in international human rights law,
in particular the right to social security and the right to an adequate standard of living. The
rights encompassed by the ‘right to social protections’ are affirmed by Article 25 of the
Universal Declaration of Human Rights (right to an adequate standard of living and the right
to security in relation to social protection). Articles 9 and 11 of the ICESCR guarantee the
right to social security and the right to an adequate standard of living, while Article 12
guarantees the right to the enjoyment of the highest attainable standard of physical and
mental health. While the rights do not explicitly identify older persons as beneficiaries,146
they are just as applicable and relevant to older persons and some are tailored to the
specific situations that older persons may be more likely to face.14? Other principal United
Nations human rights treaties and regional human rights treaties4® also guarantee some
aspects of these rights.149

153. The ICESCR monitoring mechanism, the UN Committee on Economic, Social and
Cultural Rights, has referred to these issues in a number of its general comments, in
particular its General comment 6 (1995) on the economic, social and cultural rights of older
personsis0, offering the first detailed interpretation of the specific obligations of States
parties to the International Covenant on Economic, Social and Cultural Rights regarding
older persons and their rights. In its General comment No 19 on the right to social security
adopted in 2008151 the CESCR largely adopted the framework set out in ILO conventions
and recommendations on the topic, with specific reference to old age as one branch of social
security.152 |In 2010, the Committee on the Elimination of Discrimination against Women
adopted General recommendation No 27 on older women and the protection of their human
rights under the Convention that also addresses this issue.

154. In Europe, the only treaty provisions that explicitly address older age or the ‘special’
needs or position of older persons are Article 25 of the EU Charter and Article 25 of the
Revised European Social Charter. In cases before the European Court of Human Rights, the
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functioning of health services and social care has been considered by the court for instance
in relation to the right to life (Article 2) and some procedural guarantees (Article 6).

155. At the regional level Article 23 of the Revised European Social Charter explicitly
guarantees ‘the right of elderly persons to social protection’.153 The Social Charter provision
is expressed broadly, requiring the State to ensure that older persons remain full members
of society and have the resources ‘to lead a decent life and play an active part in public,
social and cultural life’ and to enable older persons ‘to choose their life-style freely and to
lead independent lives in their familiar surroundings’, though each of these is qualified by
the somewhat problematic phrase ‘for as long as possible’. The European Committee on
Social Rights has interpreted this provision broadly.

156. There is no binding regional or subregional instrument in the Asian region that
guarantees the right to social protection either generally or in relation to older persons.
However, at a subregional level, ASEAN adopted in 2013 the ASEAN Declaration on
Strengthening Social Protection under which ASEAN member States committed to building
an ASEAN community that is ‘socially responsible and people-oriented’ through establishing
nationally-defined social protection floors.

International labour standards

157. In addition to the guarantees in the human rights treaties, the concept of social
protection also draws on a body of international labour standards relating to social security.
However, the principal reference point for the concept of social protection is a non-binding
instrument, ILO Recommendation No 202.154 This provides guidance to States on how they
should go about ‘establish[ing] and maintain[ing] social protection floors as a fundamental
element of their national social security systems’ and that they should ‘ implement social
protection floors within strategies for the extension of social security that progressively
ensure higher levels of social security to as many people as possible . . .".155

158. Article 1(2) of ILO Recommendation No 202 defines social security floors as
‘nationally defined sets of basic social security guarantees which secure protection aimed
at preventing or alleviating poverty, vulnerability and social exclusion.” The Recommendation
sets out 18 general principles to be applied by States when implementing social protection,
including universality, adequacy and predictability, non-discrimination, gender equality,
social inclusion, and respect for the rights and dignity of people covered by social security
guaranteesl56

159. Social protection guarantees should include at least essential health care services,
basic income security for ‘persons in active age who are unable to earn sufficient income,
in particular in cases of sickness, unemployment, maternity and disability’ and ‘for older
persons’.157

160. Apart from the Social Protection Floors Recommendation, 2012 (No 202) the
International Labour Organization has more generally been an important source of binding
and non-binding international standards on the right to social security and social protection.
the Social Security (Minimum Standards) Convention, 1952 (No 102),158 the Old-Age,
Invalidity and Survivors’ Benefits Convention, 1967 (No 128),159 and its accompanying
Recommendation No 131, are the most important ILO instruments in this context. They have
been described as providing ‘an international reference framework setting out the range
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and levels of social security benefits that are necessary and adequate for ensuring income
maintenance and income security, as well as access to health care in old age.’160 While ILO
Recommendations are important sources of policy guidance to Member States of the ILO,
they are not legally binding instruments, and the two main conventions in this area have not
been widely ratified (59 and 17 ratifications respectively on out of 187 members of the ILO
as of the end of 2020).

Extent of enjoyment of the right to social protection: social security

161. The discussion about whether older persons enjoy the right to social proection often
focuses only on whether workers who have passed the ‘standard retirement age’ are
receiving a pension, whether financed from a contributory scheme, a state-supported
scheme or both, and whether any such pension is adequate to maintain a decent standard
of living by itself or incombination with other resources to which the person has access. This
is of critical importance, though it overlooks the situation of those older persons who are in
the paid labour force or who wish to be working but have lost their job, or who cannot obtain
paid employment.

162. Of course, adequacy of income support for the maintenance of an adequate standard
of living may not be able to be assesed purely in numerical terms by reference to some
national poverty level (for example whether it reaches a certain percentage of average
income). Factors such as housing costs, health care costs and other care and support costs
may also have an impact on the sufficiency of the person’s resources. This draws into
discussions about social protection the extent of enjoyment of these other rights.

163. Two general points may be made about the adequacy of coverage of contributory,
generally employment-related pension schemes. First, they are frequently available only or
primarily to those employed in the formal economy; workers in the informal economy are
frequently no covered by such schemes. As is noted below, a significant percentage of
workers in Asia (especially in some regions of Asia) works in the informal sector and
therefore ensuring the right to social protection means extending pension coverege to the
informal economy.

164. Secondly, such schemes that are linked to paid work of any sort tend to discriminate
against women, who often have interrupted workforce participation, tend to work in the
informal economy in Asia and earn less than men. The result is that fewer women are
covered by pension schemes and their entitlements are generally lower, nowithstanding the
fact that women generallt live longer than men on average.161 While many pension systems
in Asia and the Pacific reflect these inequalities, in a number of countries efforts have been
made to reform pension systems to make schemes more gender-responsive. Similarly,
some developed countries in Europe and Asia have introduced child credits that act as
contributions to a pension scheme.162

165. The ILO’s World Social Protection report 20197-2019 noted that as of 2017, 67.6
per cent of the working age population world-wide were covered under existing laws
regulating contributory or non-contributory pension schemes,163 and 68 per cent of people
above retirement age received a pension.164 However, ‘for many of those who do receive a
pension, pension levels are not adequate.’165 In the Asia Pacific region old-age pension
coverage has improved significantly, but there are still significant disparities within the
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region, with some countries providing universal pension coverage, while a small number of
countries had an effective coverage of less than 6% of the older population.166

166. Recommendations (k) and (l) (paragraph 233 below)

(k) ASEM Partners should continue take all necessary measures to ensure that their
systems of social protection (including unemployement benefits, sickness benefits,
social security benefits and pension benefits) are extended to all older persons,
including those in the informal sector and those performing unpaid care work, so
that they have access to the resources needed for them to enjoy the right to an
adequate standard of living and decent conditions of life.

() ASEM Partners should take all necessary measures to ensure that women’s
patterns of participation in the paid labour force, their representation in the informal
economy and their performance of unpaid care work in the community and the
family, do not lead to the continued exclusion from or disadvantage in access to
forms of social security, including pensions.

Broader aspects of the right to social protection

167. At some point, many older persons become dependent on extensive and continuous
help from national welfare systems. Different countries have a varied range of more or less
extensive public care services for older people. Through home-help services, mobility
support services, daytime activities and other social services, many people who want to
remain in their homes can live independently for a long period of time in their homes. For
older persons who are not able to stay in their homes, local, regional or national public or
private services are often responsible for arranging special forms of accommodation and
support that includes care and nursing.

168. At times support provided by other reliable persons may be of great importance for
control, dignity and well-being for the person. The ways of participating in and influencing
the daily life may vary for different persons and may also be very difficult to realise for
individuals. Taking into account the dependency and vulnerability of some older persons,
who lack the ability and means to vindicate their rights, there are reasons to argue for having
someone else to provide them with support in that regard.

169. Public services, such as social services and health care are most often based on the
person’s consent. In addition, personal choices about and individual influences on the care
and service to receive increasingly dominate the agenda on how to increase quality of life in
relation to public service.

170. There is a need to define the policies required to ensure an appropriate quality of life
for persons in need of such care. As mentioned earlier in this report, the prognosis of many
experts is that future financing of the health and medical care system may cause severe
difficulties. Because of growth in the ageing population worldwide, discussions in many
countries concerns the urgency of addressing the rights and roles of older persons. The
worry is much due to the presumption that rising number of older persons means increasing
dependency on the social welfare system and therefore increasing costs and
responsibilities.
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171. Alarming reports of severely maltreated older people in public or private welfare care
that are being high-lighted from time to time in different countries and call attention to the
need for increased supervision of accommodation offering care and nursing for older
persons.

172. There can be no question that the provision of social protection has a bearing on the
enjoyment of a broad spectrum of human rights. This means that the various human rights
violations in this aspect correlate, e.g. when there is an issue of elder abuse, there might
probably follow a violation of the highest attainable standard of health. At the same time,
poor living conditions may have significant impact on one’s health. All rights connected to
social protection must be considered with a holistic approach for the ultimate well-being of
older persons.

173. While the social protection available to older persons differs in various countries and
contexts, there is a common lack of resources and facilities to cope with increasing
demands of residential centres, home-care programmes or geriatric services etc. These
issues cannot be met without budget allocations for the purpose of responding to the
increasing demand.

Right to health

174. Article 12 of the ICESCR guarantees the right to the enjoyment of the highest
attainable standard of physical and mental health. This applies to be benefit for all persons,
including older persons. Other international human rights conventions reinforce and
supplement this general statement of the right: for example, Article 12 of the Convention on
the Elimination of All Forms of Discrimination against Women, and Article 25 (b) of the
Convention on the Rights of Persons with Disabilities, which explicitly mention older persons.

175. Ininterpreting Article 12 of the ICESCR the UN Committee on Economic, Social and
Cultural Rights has reaffirmed the importance of an integrated approach, combining
elements of preventive, curative and rehabilitative health treatment, based on periodical
check-ups for both sexes; physical as well as psychological rehabilitative measures aimed
at maintaining the functionality and autonomy of older persons; and attention and care for
chronically and terminally ill persons, sparing them avoidable pain and enabling them to die
with dignity.167

176. Other rights can also be relied on to support some dimensions of the right to health.
This has often been necessary because it has not been possible to complaint directly to an
international court or other body about violation of the right to health. Sometimes a civil and
political right will guarantee one aspect of the right to health, for example, Article 7 of the
ICCPR and Article 3 of the European Convention on Human Rights both guarantee that no
one shall be subjected to torture or to cruel, inhuman or degrading treatment and
specifically guarantee that a person shall not be subject to medical or scientific
experimentation without free consent.

177. The European Committee on Social Rights has also had the opportunity to interpret
and apply the right to health under Article 11 of the European Social Charter in its reporting
procedure and its adjudication of a number of collective complaints, although it does not
appear to have addressed in a focused way issues of discrimination against older persons
under this article.168
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178. The European Court of Human Rights has held that in certain circumstances, denial
of or failure to provide access to medical care or limited access to medications constitute
violations of Article 2 ECHR. The court takes into consideration, however, the fact that the
level of guaranteed medical care, including the accessibility of refunded medicaments,
depends on the financial capacity of the state.169 Other rights also offer the opportunity to
protect some elements of the right to health within the civil and political rights framework;
one commentator has suggested that the ECtHR ‘has etched out a small space within the
Convention for such a right, at least in certain circumstances, whilst setting up fertile ground
for further development.’t70 The ECtHR has drawn in particular on Article 2 (the right to life)
and Article 8 (right to private life) in this context.

Dimensions of the right to health - the right to health care

179. From the human rights documents it can further be interpreted that older persons
should benefit from family and community care and protection in accordance with each
society’s system of cultural values. Older persons should have access to health care to help
them to maintain or regain the optimum level of physical, mental and emotional well-being
and to prevent or delay the onset of iliness. They should also have access to social and legal
services to enhance their autonomy, protection and care. Older persons should be able to
utilise appropriate levels of institutional care providing protection, rehabilitation and social
and mental stimulation in a humane and secure environment. Further, they should be able
to enjoy human rights and fundamental freedoms when residing in any shelter, care or
treatment facility, including full respect for their dignity, beliefs, needs and privacy and for
the right to make decisions about their care and the quality of their lives.171

180. The extent of the responsibilities of States in relation to the right to health were
articulated in a report prepared by the UN as part of the Follow-up to the Second World
Assembly on Ageing. The report noted that there is a positive obligation for the States to
invest in research and to take positive measures. “The health sector is central to the
situation of older persons. Government responses have focused on various issues, including
subsidies for medicines, user fee exemptions, health insurance schemes, special services,
including geriatrics specific departments, focused attention on certain chronic diseases,
training of personnel and research and policies to address mental health issues, notably
dementia and, specifically, Alzheimer’s disease.”172

181. The report also emphasises that there is a need for affordable healthcare and a care
on equal terms. “Some national health policies have been adjusted to address the
increasing level of chronic diseases that affect older persons disproportionately. Some
countries have taken steps to ensure that every person older than 65 is entitled to a free
medical check-up on a regular basis, including diagnosis of and treatment of chronic
diseases. In-house services as well as itinerant services are reportedly available in urban
and rural centres. A few governments have also established national health funds, handing
out health cards to claim reduced costs for medication, while others have developed
mechanisms to ensure adequate consent for services and treatment by older patients.”173

182. The report also emphasises affordable healthcare. “Older persons tend to approach
health-care centres at advanced stages of an iliness. This is often the result of lack of access
to health care, including the distance and cost of travelling to a facility, especially in rural
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areas where infrastructure is underdeveloped, distances are vast and transportation is
problematic; overcrowding of primary health centres.”174

Palliative care

183. There is no explicit provisions in the general human rights treaties that guarantee
the right to palliative health.17®> The argument has been made that the right can be derived
from the right to health; it has also been argued that a denial of palliative care might also
amount to cruel, inhuman or degrading treatment contrary to Article 7 of the ICCPR, the
Convention against Torture and other international and regional treaties. The Committee on
Economic, Social and Cultural Rights has referred briefly to palliative care in a number of its
general comments.176

184. The submissions provided to the OEWGA have shown that while the position varies
considerably showed that there were frequently ‘deficiencies in ensuring access to such
services for all without discrimination.’277 The limitations included:

a lack of legislative or policy frameworks, failure to integrate palliative care services into
existing health policy and insurance systems, insufficient funding and resources generally
and within public health systems in particular, an insufficient number of trained physicians
and other health professionals to provide palliative care services, restriction of palliative care
services to a limited number of diseases while not including others that were appropriate for
palliative care services, inadequate access to medicines required for pain relief, unequal
access to palliative care services on the basis of economic status, residence in a rural area
or on other bases.178

185. Any shortcomings of States’ palliative care policy need to be addressed. A deficient
palliative care policy creates the risk that older people undergo unnecessary
hospitalisations and admissions to intensive care, sometimes against their will. In other
cases, there is a risk of palliative care being decided on at an unsuitable stage on the mere
basis of the person’s age. Furthermore, when it comes to palliative care, WHO underlined
how pain levels experienced by older persons are consistently underestimated. It is
particularly critical for persons with dementia, where there is a widespread failure to inform
and involve patients in decision-making, and for other people living in residential homes,
where access 1o specialist services may be limited.

The rights to home, housing and care and support

186. The right of a person to decide where and with whom they live and to have access to
a reasonable range of affordable housing options and the necessary resources is based in
a combination of international human rights, in particular the right to respect for one’s
private life, family life and home (variously expressed in Article 17 of the ICCPR and Article
8 of the European Convention on Human Rights and cognate treaties) and the right to
adequate housing derived from the right to an adequate standard of living in Article 11 of
the ICESCR.179 Of potential importance to some older persons is the guarantee in Article 19
of the Convention on the Rights of Persons with Disabilities, which guarantees the right of
older persons with disabilities to live independently and being included in the community.

187. The UN Committee on Economic, Social and Cultural Rights has emphasised the
entitlements of older persons with regard to the right to an adequate standard of living
(Article 11). This article articulates the right to have basic human needs met, such as the
right to food, water, shelter and clothing. A similar standard is set out in the United Nations
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Principles for Older Persons, principle 1, which also included ‘health care through the
provision of income, family and community support and self-help’.

188. Recommendations 19 to 24 of the Vienna International Plan of Action on Ageing
emphasise that housing for older persons must be viewed as more than mere shelter and
that, in addition to the physical, it has psychological and social significance which should be
taken into account. Accordingly, national policies should help older persons to continue to
live in their own homes as long as possible, through the restoration, development and
improvement of homes and their adaptation to the ability of those persons to gain access
to and use them (recommendation 19). Recommendation 20 stresses the need for urban
rebuilding and development planning and law to pay special attention to the problems of
the ageing, assisting in securing their social integration, while recommendation 22 draws
attention to the need to take account of the functional capacity of the elderly in order to
provide them with a better living environment and facilitate mobility and communication
through the provision of adequate means of transport.

(Long-term) care and support

189. The issue of how and where older persons should be able to access the different
forms of care and support that they need to conduct their everyday lives independently is
an important one, particularly as it affects the provision of institutional care for older persons
who need high levels of support. Given the horrifying numbers of older persons who have
died in congregate care settings - care homes, long-term care (LTC) or aged care facilities
- the human rights implications of such arrangements, already problematic, have become
even more pressing and indeed have been a matter of life and often death for residents in
those care homes. There is serious examination to be undertaken as to whether such large-
scale institutional provision of care and support are consistent with human rights. It is
striking that in the case of persons with disabilities generally the case for
deinstitutionalisation has prevailed and the rights in the CPRD (including Article 19) have
been an important support for those moves. Yet, given that a significant proportion of older
persons living in congregate care settings are persons with disabilities, it is striking that
these issues have not been more fully explored in relation to older persons.180

190. The issue of long-term care (generally taken to involve institutional care) needs to be
considered in the broader context of what care (not always long-term) and support needs to
be provided to older persons wherever they live in order that they may continue living where
they wish and to do the things that they want to do. The focus should be on supporting
persons in exercising their autonomy and for most persons that means supporting them to
live in their own home or with family.

191. Nonetheless, it is a reality that many older persons must face increasing frailty as a
natural consequence of the ageing process. This process sometimes occurs together with
cognitive impairments. This creates need for assistance with daily tasks, preferably in our
own homes, with family, though sometimes that becomes difficult or impossible and the
institutional option appear to be the best (or indeed only real) option.

192. However, even if we are prepared to accept that some form of congregate care
institutional setting is an appropriate option for some people (a proposition currently under
challenge in some countries), long-term care needs a human rights approach. The European
Network of National Human Rights Institutions (ENNHRI) conducted a project on the human
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rights of older persons in long-term care from 2015-2017. The project report published in
June 2017181 reported on the findings of the monitoring work carried out by six of its
member institutions (the National Human Rights Institutions in Belgium, Croatia, Germany,
Hungary, Lithuania and Romania). The report shows that, in spite of good practices and the
hard work and dedication of many care workers, human rights concerns were found in care
homes in all six countries, notably due to a lack of resources and the failure to use a human
rights-based approach in the design and delivery of long-term care.

193. Long-term care is not limited to residential settings and persons requiring it should
be offered the possibility to choose their living arrangements, with adequate supports. Of
particular relevance in this respect is the United Nations Convention on the Rights of
Persons with Disabilities (CRPD), ratified by 45 of the 47 member states of the Council of
Europe and by the EU. In addition to its Article 25 on health which acknowledges the needs
of older persons, the CRPD also provides for the right to live independently and to be
included in the community in its Article 19. This right, along with dignity and self-
determination, provide guiding principles for the design of long-term care services, including
in residential settings, where the majority of care recipients are estimated to have a form of
disability.

194. Recommendation (m) (paragraph 235 below)

(m) ASEM Partners should review their national systems for the provision of care and
support to older persons, both those living in their own homes and those living in
care homes, including assessing whether these arrangements are consistent with
existing human rights treaty obligations.

Elder abuse, health and social protection

195. Itis recognised that some older persons are highly vulnerable to abuse, including in
the home, in the community and in long-term care. The World Health Organization (WHO)
has estimated that at least 4 million older persons experience elder abusel8? in the
European region every year. In a case concerning a geriatric nurse who was dismissed for
having brought a criminal case against her employer alleging deficiencies in the care
provided,183 the European Court of Human Rights recognised this problem, stating that “in
societies with an ever growing part of their elderly population being subject to institutional
care, and taking into account the particular vulnerability of the patients concerned, who
often may not be in a position to draw attention to shortcomings in the provision of care on
their own initiative, the dissemination of information about the quality or deficiencies of such
care is of vital importance with a view to preventing abuse”. Further, Article 16 (2) of the
Convention on the Rights of Persons with Disabilities requires ‘age-sensitive’ assistance and
support for persons with disabilities and their families to prevent exploitation, violence and
abuse, thereby recognising the particular situations where older persons are vulnerable.

196. However, as ‘dignity’ has such a central role within the human rights regime, neglect
and abuse have naturally fallen within the wide scope of civil and political rights of the
European Convention, namely the prohibition on inhuman or degrading treatment (Article 3)
or the right to privacy (Article 8).

197. Violations of the prohibition of inhuman or degrading treatment due to older age have
not been expressly raised before any of the regional European courts. However, there are
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decisions from the ECtHR in cases concerning the rights of the members of groups the Court
categorises as ‘vulnerable” (for example, children or persons with disabilities). One can
therefore argue that the same doctrine would apply to older persons. The court’s
jurisprudence would then indicate that Member States must act with due diligence in
carrying out their positive obligation to prevent violations of physical and mental integrity by
both public and private actors against older persons. However, since there may be infinite
variety of ways of violating a person’s dignity, the court has stated that each of them must
therefore be examined on a case-by-case basis.

198. While the cases involving violence against older persons are few, the problem is
tangible outside the courtroom. Thus, the need for an improvement in the protection of
abuse and neglect of older persons is common for all European countries and most urgent.
Nevertheless, if one is optimistic, one can conclude some positive trends in the narrow case
law from the ECtHR. Essentially, it acknowledges violence towards vulnerable groups, both
from institutions and from private actors, as a human rights priority. In addition, the issues
of neglect and abuse are highly interlinked with other issues regarding the dignity of older
persons, such as autonomy and independence and various forms of care of older persons.

Stigma and discrimination in time of a pandemic

199. The recognition of the vulnerability of certain people can lead to a strengthening of
the protection of the specific group and has historically done so. However, recognition may
also risk stigmatising the group in question and therefore allow a paternalistic approach.
Every person has their own needs and is the bearer of rights inherently, irrespective of age
or health. Even during a time when the COVID-19 virus has been challenging the
communities in the world, it cannot permit us to challenge these principles.

200. At the time of writing, horrifying numbers of fatalities of older persons due to COVID-
19 have been reported globally. The disproportionate number of deaths in certain countries
and regions compared to others triggers questions of access to medical care. As the Madrid
International Plan of Action on Ageing has previously recognised, older persons can
experience age-based discrimination in the provision of services when their treatment is
perceived to have less worth than the treatment of younger persons. However, (there is
universal consensus in that) no life is expendable. Since we know that a case of COVID-19
may and one’s life, the refusal of health care is a violation of the right to life as is the
allocation of acute health care services purely on the basis of age. For instance, the ECtHR
repeatedly has decided in cases connected with the functioning of health services and social
care in the context of violations of the right to life (Article 2.)

C. Age discrimination against older persons focusing on labour markets184
Older persons and work

201. Older persons engage in work for the same reasons as most other persons, including
a desire to ensure or contribute to an adequate income for oneself and one’s family, out of
a desire for self-fulfilment or a desire to continue to participate actively in economic life, and
to enjoy the other benefits that work can bring. At the same time some older persons who
are working might prefer not to be doing so but may not be able to make that choice for
financial or other reasons. Stopping paid work may not be possible because the person does
not have adequate individual or family assets, savings or access to a private or public
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pension that will permit the maintenance of a decent standard of living in retirement. For
those with no accumulated resources there may be no or no adequate government-funded
age pension or other forms of social support. Experience has shown that the availability and
adequacy of a government-funded pension can be critical factors in the decision of many
older persons to withdraw from paid labour force participation.

202. Conversely, there are many older workers who are frustrated because they cannot
obtain work that they want for financial or other reasons, or whose opportunities for
development and promotion in existing employment are limited because of their age.
Mandatory retirement ages are one clear form of age-based distinction in employment, but
many other are to be found in ageist attitudes and practices embodied in laws, the
provisions of collective agreements, individual contracts, and corporate and workplace
cultures. The limitation of opportunities on the basis of age and ageist stereotypes begins
relatively early in many workforces, with people in their forties in some countries reporting
that they have been disadvantaged on the ground of their age.

203. The extent and nature of older persons’ participation in the paid labour market is
influenced by many factors, including the structure of the labour market, the changing
nature of work, demand for labour in a given economy, the skills required, the availability of
training or retraining for older works, the adequacy of retirement support forms private or
public sources or both, and the other unpaid care and domestic work that older persons,
particularly women, undertake in the family or in the community.

204. Another important influence has been the response of many governments to the
ageing of their populations and concerns about the percentage of the population who are
‘not economically productive’ because they are no longer in the paid labour force
undermining the ability of the state to provide the services expected of it by its citizens. Many
governments have responded to population ageing by encouraging people to work for
longer, full-time or part-time. This has often involved raising the ‘retirement age’, generally
correlated in people’s minds with the age at which one becomes eligible for any state-fund
pension. Ironically some of these retirement ages were set quite low in order to ensure that,
particular in the public sector, there was a pipeline of employees of all ages, so that younger
employees get opportunities and can come up through the system. Now, however, older
persons are often encouraged to work for longer, but may have difficulty in finding suitable
employment and, if they cannot find paid work, may be only entitled to social support that
is inadequate.

Work: formal, informal, unremunerated and unrecognised

205. The concept of ‘work’ and ‘access to the labour market’ that forms the focus of many
discussion about work-related rights and is the primary focus of the binding international
and regional human rights is that of work in the formal economy, in the paid labour force.
As a general matter, that privileges particular forms of social activity (paid work) and fails
not only to remunerate but also to recoghise other forms of labour, in particular unpaid care
work and domestic work, still largely performed by women. Older persons also engage in a
significant amount of such work, as well as providing other economically valuable but not
economically valued work in the form of volunteering.

206. Furthermore, a focus on the formal economy tends to neglect the large amount of
economic activity that takes place in the informal economy, an area of particular importance
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in developing countries. According to the ILO, more than 61 per cent of the world’s employed
population aged 15 or over (or two billion people) work in the informal economy.185 The ILO
describes the ‘informal economy’ in these terms:

The term ‘informal economy’ refers to all economic activities by workers and economic units
that are - in law or in practice - not covered or insufficiently covered by formal
arrangements. Their activities are not included in the law, which means that they are
operating outside the formal reach of the law; or they are not covered in practice, which
means that - although they are operating within the formal reach of the law, the law is not
applied or not enforced; or the law discourages compliance because it is inappropriate,
burdensome, or imposes excessive costs.186

207. The proportions of different sections of the community who work in the informal
economy vary according to region and within regions, level of development of the country,
sector, gender, age, education, among other factors. Africa has the highest percentage of
workers in the informal economy (85.8 per cent), while Asia and the Pacific sits as 68.3 per
cent and Europe and Central Asia at 25.1 per cent. Much informal work takes place in
agriculture and persons living in rural areas are almost twice as likely to be engaged in
informal work as those living in urban areas.

208. Both younger workers (77.1 per cent) and older workers (77.9 per cent for people
aged over 65) have higher levels of informal employment than other age groups. In the Asia
Pacific region 59.2 per cent of the employed population engage in non-agricultural informal
employment.187 Within the region Southern Asia and Southeastern Asia and the Pacific have
higher shares of informal employment, with 87.8 per cent and 75.2 per cent respectively
when including agriculture, and 77.6 per cent and 63.9 per cent excluding agriculture. The
varying levels of development of countries in the Asia and Pacific region are reflected in the
difference levels of the informally employed: they range from over 90 per cent in Nepal, Lao
PDR and Cambodia to a low of below 20 per cent in Japan, with an overall average of 71.4
per cent in developing and emerging economics and 21.7 per cent in developed
economies.188 These differences have implications for policy priorities and the nature of
legislative and policy reform needed to effectively ensure the enjoyment by older persons of
their human rights in the field of work.

209. In the ILO Europe and Central Asian region, figures are significantly lower, with the
lowest figures in Northern, Southern and Central Europe, followed by higher figures in
Eastern Europe and higher figures still in Central and Western Asia.189

210. The disadvantages of working in the informal economy are many. As ILO
Recommendation No 204, The Transition from the Informal to the Formal Economy
acknowledges, ‘most people enter the informal economy not by choice but as a
consequence of a lack of opportunities in the formal economy and in the absence of other
means of livelihood’'1°¢ and that ‘decent work deficits - the denial of rights at work, the
absence of sufficient opportunities for quality employment, inadequate social protection
and the absence of social dialogue - are most pronounced in the informal economy.’191 The
ILO has identified a rights deficit, a social protection deficit and a representational deficit in
the informal economy;192 Recommendation 204 represents a framework for trying to move
workers from the informal economy to the formal economy so far as possible.

International human rights related to work
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211. International human rights and labour law has long guaranteed the right of persons
to have access to work. Articles 23 and 24 of the Universal Declaration of Human Rights
affirms the right to work, just and fair conditions of employment, and rights to organise in
support of labour rights. Article 6 (1) of the ICESCR guarantees ‘the right to work, which
includes the right of everyone to the opportunity to gain his living by work which he freely
chooses or accepts’. Article 6(2) obliges State parties to take measures to support the
realisation of this right by taking, among other measures, technical and vocational training
programmes. Article 7 of the ICECSR guarantees the ‘right to just and favourable conditions
of work’: this includes fair wages and equal remuneration for work of equal value, safe and
healthy working conditions equal opportunities for promotion and the right to rest leisure
and reasonable limitation of working hours. Article 8 of the ICESCR also guarantees certain
rights related to freedom of association, participation in trade unions and the right to engage
in collective bargaining.

212. In addition to the specific guarantees of equality for women workers, everyone is
entitled to enjoy the rights guaranteed by Articles 6 and 7 without discrimination. Article 2(2)
of the Covenant obliges States parties to guarantee that the rights will be exercised without
discrimination of any kind as to race, colour, sex, language, religion, political or other opinion
national or social origin, property, birth or other status.’

213. Atthe regional level, elements of the right to work are protected under the Revised
European Social Charter (Articles 1-6, 9-10 and 24-29) and under the EU Charter of
Fundamental Rights (Articles 15, 27-31). In each case the general guarantees of equality in
each of those instruments would include the right to enjoy those rights without
discrimination on the basis of age, whether age is explicitly stated or because it is
understood as falling within the guarantee of non-discrimination on the ground of ‘other
status’. The EU Employment Equality Directive referred to earlier prohibits direct and indirect
discrimination in employment on grounds that include age, as well as other discriminatory
acts. However, it also provides for exceptions in the case of age discrimination, in particular
in relation to mandatory retirement ages.193

214. The non-binding ASEAN Human Rights Declaration affirms the economic, social and
cultural rights in the Universal Declaration of Human Rights. Article 27 of the ASEAN
Declaration includes ‘the right to work, to the free choice of employment, to enjoy just,
decent and favourable conditions of work and to have access to assistance schemes for the
unemployed’, as well as trade union rights. The Declaration also guarantees protection for
children and young persons against economic and social exploitation.

215. Article 18 of the Inter-American Convention on Protecting the Human Rights of Older
persons and Article 6 of the Protocol to the African Charter on Human and Peoples’ Rights
on the Rights of Older Persons in Africa also guarantee the right to work of older persons.

216. Thus, while there is explicit coverage of older workers in a number of binding regional
instruments in Europe, there is no such coverage in the Asian region and one has to fall
back on the guarantees of the ICESCR and its guarantees of non-discrimination on the
ground of ‘other status’.
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International labour standards

217. The International Labour Organization has also adopted a number of binding and
non-binding instruments guaranteeing the right to work without discrimination. Two ILO
conventions provide protection against discrimination in employment and occupation and
in the termination of employment:194 Other ILO conventions of general application would
also apply to older workers,195 as would the various ILO conventions relating to social
security and social support.

218. The Discrimination (Employment and Occupation) Convention and Recommendation,
195819 does not explicitly include age among the prohibited grounds of discrimination,
although it is open to States parties to include that in grounds for impermissible
discrimination at the national level and some States have done this.

219. The Termination of Employment Convention, 1982 (No 158)197 stipulates a number
of grounds as invalid reasons for terminating a person’s employment. The list includes ‘race,
colour, sex, marital status, family responsibilities, pregnancy, religion, political opinion,
national extraction or social origin’, temporary absence due to illness or injury, various union-
related activities and ‘absence from work during maternity leave’.198 Once again, it makes
no explicit reference to age as an impermissible ground for termination of employment.
However, Article 4 of ILO Convention No 158 provides that a person’s employment may not
be terminated ‘unless there is a valid reason for such termination connected with the
capacity or conduct of the worker or based on the operational requirements of the
undertaking, establishment or service.” This may provide some protection for workers being
dismissed on the basis of age.

220. The main instrument adopted by the ILO that addresses older workers is the non-
binding recommendation, the Older Workers Recommendation, 1980 (ILO
Recommendation No 162). ‘Older workers’ in the ILO context generally refers to person who
are aged 50 or over. The instrument recommends that older workers should, without
discrimination based on their age enjoy access to all the benefits of employment, including
access to promotion, training conditions of work, society security and other employment-
related benefits, housing and other employment related benefits provided to other workers.

221. The ILO has also adopted other non-binding instruments that address the informal
economy explicitly, in particular the non-binding Transition from the Informal to the Formal
Economy Recommendation, 2015 (ILO Recommendation No 204). Many other obligations
under other ILO conventions apply to workers in the informal economy even if those
instruments do not expressly refer to workers in that part of the economy.199

222. Recommendation (n) (paragraph 235 below):

(n) ASEM Partners should ensure that older person and their organisations are fully
involved in the planning and implementation of economic and social recovery
strategies for exiting from or living with COVID-19, and more generally in the
preparation for and execution of disaster response and recovery strategies.

(o) ASEM Partners should ensure that policymaking with respect to or that affects
older persons is informed by evidence-based knowledge.
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d. Empowerment of older persons through education, training, lifelong learning and
capacity building

223. Therightto education is a fundamental social and economic right. Affirmed by Article
26 of the Universal Declaration of Human Rights 1948,200 it is guaranteed by Article 13 of
the International Covenant on Economic, Social and Cultural Rights, as well as affirmed by
regional treaties and many non-binding instruments and policy documents. The right is a
broad one: it includes but is not limited to formal primary, secondary and tertiary education.
Its purposes go beyond the narrowly instrumental one of equipping individuals with the skills
to work and include both the goal of educating individuals to be informed and engaged
citizens and members of their communities and to the development of their own potential
to the full. As the ICESCR puts it in Article 13 (1):

education shall be directed to the full development of the human personality and the sense of
its dignity and shall strengthen the respect for human rights and fundamental freedoms. They
further agree that education shall enable all persons to participate effectively in a free society,
promote understanding, tolerance and friendship among all nations and all racial, ethnic or
religious groups, and further the activities of the United Nations for the maintenance of peace.201

224. Article 13 does not itself refer to the concept of lifelong learning, though it does
guarantee the right of persons who have missed out on the opportunity to acquire basic
education to acquire that at a later stage in life (ICESCR, art (13(2)(d).292 There is no explicit
guarantee against discrimination on the basis of older age in the ICESCR, and one has to
draw on the category of ‘other status’ in Article 2(2) of the ICESCR to source the right to
equal enjoyment of that right notwithstanding a person’s older age. In practice, though,
much of the focus of efforts on implementing the right to education has been on younger
sections of the population, with the goal of preparing them for their adult lives as workers
and members of their communities.203

225. The only explicit mention of ‘lifelong learning’ in one of the principal UN human rights
treaties appears in Article 24(5) of the Convention on the Rights of Persons with Disabilities.
This requires States parties to ensure that persons with disabilities are able to access
‘general tertiary education, vocational training, adult education and lifelong learning’
without discrimination.

226. The concept of adult education and lifelong learning has been given more detailed
content by the activities and instruments of UNESCO,204 as well as in ILO instruments. The
concept of lifelong learning goes beyond vocational and technical education at various
stages of life. These are primarily focused on ensuring a person’s ability to participate in the
labour market and are certainly important for older workers who wish to remain in work or
who wish to rejoin the paid labour force. But life-long learning is broader and contributes to
the goals of individual fulfiiment that is a core part of the right to education:

Life-long learning needs to be understood as the provision or use of both formal and informal
learning opportunities throughout people's lives in order to foster the continuous
development and improvement of the knowledge and skills needed for employment and
personal fulfilment. The concept of life-long learning recognises that learning is not confined
to childhood or the classroom but takes place throughout life and in a range of situations.205
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227. A more expansive formulation has been offered by UNESCO:

Although lifelong learning is a very broad concept, it is generally understood in a limited way,
and often as interchangeable with narrower terms such as adult education, elder education,
continuing education or skills for work. A fuller understanding of the concept of lifelong
learning emphasizes that learning is lifelong and life-wide, from birth to death (any time) and
exists in and out of the education system (anywhere). Learning is undertaken by people of
all ages (anyone), takes place through a range of modalities, including face to face, at
distance and, increasingly, online, and concerns all domains of knowledge (anything).’206

228. The concept is endorsed in the Madrid International Plan of Action on Ageing 2002,
which sets as a goal the provision of opportunities for individual development, self-fulfilment
and well-being throughout life as well as in late life, through for example, access to lifelong
learning and participation in the community while recognising that older persons are not one
homogenous group.’207 Sustainable Development Goal 4 commits member States to
‘ensure inclusive and equitable quality education and promote lifelong learning
opportunities for all’.

229. ltis clear therefore that the concept of adult education or lifelong learning applies
over many decades of a person’s lifespan, from the end of the person’s youth and basic
education to the later stages of their life. The important question here is the extent to which
the notion has been developed and implemented at the international and national levels in
relation to persons who are older persons. As noted above, defining who is older is a difficult
and fluid exercise, it would certainly include persons who are in the later stages of their
workforce participation as well as those who have left the paid labour force - that would
certainly include those classified as older persons at the age of 60 or even earlier where
pension or retirement ages are set lower.

230. Eventhough lifelong learning applies to persons of all ages, its application in relation
to older persons has been patchy. For example, in the context of SDG4 the Independent
Expert on the human rights of older persons has noted that while the Goal refers to lifelong
learning for all, it is not accompanied by ‘targets and indicators that can effectively improve
opportunities for lifelong learning’, with the actions envisaged ‘clearly targeted towards
children, youth, women and persons with disabilities’;298 none of the targets or indicators
specifically mention older persons, although they do mention other groups.209

231. Recommendation (p) (paragraph 235 below)

(p) ASEM Partners should review existing adult education, including technical and
vocational training and other lifelong learning initiatives to ensure that these are in
practice available to older person, including those in the paid labour force or those
who wish to enter or re-enter the paid labour force; and also to ensure that lifelong
learning initiatives include access to opportunities for older persons to improve their
digital literacy and to learn other skills relating to their life transition as well as for
the continuing enrichment of their lives.
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VL. OTHER MATTERS
a. Data gaps

232. Although a significant amount of statistical and other data is available about the
situation of older persons, in many instances data or disaggregated data allowing the
position of older persons of specific subgroups of older persons is not available. The former
Independent Expert on the human rights of older persons, Rosa Kornfeld-Matte has drawn
attention to these issues, in particular in her 2020 thematic report to the Human Rights
Council. She noted:

To date, there is a serious gap in the data available to capture the lived realities of older
persons and the enjoyment of their human rights. Inequalities faced by older persons
therefore often remain invisible. The exclusion of older persons from surveys and national
censuses affects the ability to understand the extent to which they are able to participate in
society and enjoy their human rights on an equal basis with others. This lack of significant
data and information on older persons is, in itself, an alarming sign of exclusion and renders
meaningful policymaking and normative action practically impossible.210

233. The current United Nations Independent Expert on the human rights of older persons
has also noted that the COVID-19 crisis ‘had revealed important gaps in the availability of
age-specific data.’ 211 The United Nations Secretary-General also drew attention to these
data deficiencies in his Policy Brief on COIVD-19 and older persons, noting that the
invisibility of older persons in public data analysis’ and the need for ‘[ijnnovative
approaches, backed by evidence and data disaggregated by age, but also sex and relevant
socio-economic characteristics . . . essential to effective public policy making that is inclusive
of older persons.’212 There are many examples but a particularly relevant one relates to
COVID-19 related deaths in care homes, with one report finding that ‘[o]ffically available
data on the numbers of deaths among care homes residents linked to COIVD-19 is not
available in many countries.’

234. Recommendation (q)

(q) ASEM Partners should (continue to) work collaboratively with international and
national bodies to improve the quality and coverage of statistics and data relating to
older persons to ensure that high-equality disaggregated data is available for all
aspects of policymaking in relation to older persons.

V. THE WAY FORWARD: OPPORTUNITIES AND RECOMMENDATIONS
ASEM PARTNERS
235. All ASEM Partners should:

(a) identify and adopt appropriate legal, administrative, educational and other measures
to address the existence and effects of ageism in their societies, taking into account
the intersection of age with other characteristics such as sex, race, gender, disability
and other statuses;

(b) review their position on the desirability of a new United Nations convention on human
rights in older age, consulting closely with national human rights institutions, and
organisations of older persons, experts and other interested parties at the national
level;
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(c)

(k)

engage or continue to engage substantively and constructively with the work of the
United Nations General Assembly Open-ended Working Group on Ageing, including
supporting the adoption of recommendations or other agreed clearly conclusions at
the next session of the OEWGA in April 2021;

consistently raise issues relating to equality and non-discrimination in relation to
older age in the Universal Periodic Review (UPR) and ensure that specific and
detailed material about the situation of older persons in their diversity is included in
their reports under United Nations human rights treaties, relevant regional human
rights treaties or other processes and applicable ILO instruments;

review the extent to which they have included disaggregated data relating to older
persons (including in age cohorts above 65 and disaggregated according to sex, race,
socio-economic, status, gender, disability and other relevant factors) in their reports
of progress in implementing the Sustainable Development Goals and take
appropriate steps to ensure that such data is included under all relevant Goals,
targets and indicators, supplementing the existing targets and indicators if
necessary;

consider ratifying those principal UN human rights treaties and optional protocols
and regional human rights treaties that they have not yet ratified or acceded to and
accept procedures providing for the receipt of individual or collective complaints or
communications relating to allege serious or systematic violations of human rights;

strengthen existing regional or subregional human rights frameworks, institutions
and procedures, including through the adoption of legally binding instruments and
complaint procedures where these do not already exist or are not sufficiently
comprehensive in coverage or are ineffective in providing adequate remedies to
older persons;

ensure that human rights monitoring bodies at the international regional and
subregional levels have sufficient resources to effectively carry out their mandates;

review their current legislation to ensure that there is explicit constitutional and/or
legislative protection against discrimination on the basis of older age (including in
conjunction with sex, race, gender identity, migration status and other relevant
characteristics) and that legislation in all areas is consistent with fundamental
standards of human rights and their treaty obligations as those apply to older
persons; this includes labour and employment legislation, criminal and other laws
relating to elder abuse, social security, social insurance and pension laws, laws
relating to the exercise of legal capacity (eg guardianship laws), health legislation,
housing laws legislation regulating long-term care and other laws;

review the mandates of their national human rights institutions or other similar
bodies to ensure that those mandates cover the rights of older persons (and
subgroups of older persons) and provide protections against discrimination in older
age and ensure that the work of those institutions in those areas is adequately
funded; and they consider establishing independent NHRIs or similar independent
dedicated mechanism if they do not already exist;

take all necessary measures to ensure that their systems of social protection
(including unemployemnt benefits, sickness benefits, social securty benefits and
pension benefits) are extended to all older persons, including those in the informal
sector and those performing unpaid care work, so that they have access to the
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resources needed for them to enjoy the right to an adequate standard of living and
decent conditions of life;

() take all necessary measures to ensure that women’s patterns of participation in the
paid labour force, their representation in the informal economy and their
performance of unpaid care work in the community and the family, do not lead to the
continued exclusion from or disadvantage in access to forms of social security
including pensions;

(m)review their national systems for the provision of care and support to older persons,
both those living in their own homes and those living in care homes, including
assessing whether these arrangements are consistent with existing human rights
treaty obligations;

(n) ensure that older person and their organisations are fully involved in the planning
and implementation of economic and social recovery strategies for exiting from or
living with COVID-19, and more generally in the preparation for and execution of
disaster response and recovery strategies;

(o) ensure that policymaking with respect to or that affects older persons is informed by
evidence-based knowledge;

(p) review existing adult education, including technical and vocational training and other
lifelong learning initiatives to ensure that these are in practice available to older
person, including those in the paid labour force or those who wish to enter or re-enter
the paid labour force; and also to ensure that lifelong learning initiatives include
access to opportunities for older persons to improve their digital literacy and to learn
other skills relating to their life transition as well as for the continuing enrichment of
their lives; and

(q) work collaboratively with international and national bodies to improve the quality and
coverage of statistics and data relating to older persons to ensure that high-quality
disaggregated data is available for all aspects of policymaking in relation to older
persons.

CIVIL SOCIETY ORGANISATIONS
Civil society organisations should

(r) apply a rights-based approach to their work with older persons and on ageing, by
building older persons’ understanding of their human rights, supporting them to
claim those rights, and working with authorities and service providers to ensure that
laws, policies, practice and services uphold older persons’ rights, dignity and
autonomy and ensure their full participation in society;

(s) build relationships and work together with national human rights institutions to
ensure the rights of older persons are better addressed;

(t) accredit their organisation to the UN Open-ended Working Group on Ageing to ensure
older persons and their civil society organisations inform and participate in its work
and outcomes of the OEWGA;

(u) engage with their national governments and recommend that they support the
elaboration of a new United Nations convention on the human rights of older
persons.
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NATIONAL HUMAN RIGHTS INSTITUTIONS AND THEIR REGIONAL NETWORKS

The Global Alliance of National Human Rights Institutions (GANHRI) and the regional
networks of NHRIs should:

(v) promote comparative research on the extent to which the rights of older persons are
formally included in the mandates of NHRIs, the nature of their work on those issues,
and areas where that work might be enhanced; and

(w) together with individual NHRIs continue to engage actively with the UN Open=ended
Working Group on Ageing and to contribute the experience of NHRIs to its work.

OTHER STAKEHOLDERS
Universities and other research institutions should:

(x) in collaboration with other partners and stakeholders, especially in the Asian region,
consider establishing new networks such as the European Law and Ageing Network
or building on existing networks on research into ageing and human rights and
related issues, to advance research and policy analysis on the human rights of older
persons; and

(y) encourage and support the conducting of research into elder law, ageing issues form
human rights perspective, and cross-disciplinary research in this field, with an
emphasis on research in the design and conduct of which older persons and their
organisations.

*kkk*k
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