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Chapter 17 

On Legal Complexity: Between Law in 
Books and Planning in Practice

Stefan Larsson

Introduction – law and planning

This chapter addresses the difference between the intentions of the law and its 
application, using mobile telephony infrastructure development in Sweden as a 
case study. Three possible pitfalls for policy management in general are concluded 
DQG�DQDO\VHG��7KH�¿UVW�SLWIDOO�GHDOV�ZLWK�OHJDO�FRPSOH[LW\��ZKLFK�PD\�EH�D�UHVXOW�
of piecemeal changes to the governing legal bodies over a longer time and is 
here argued to be of relevance for issues of public participation and access to 
justice. Another problematic pitfall concerns when law is internally contradictory, 
ZLWKRXW�DQ\�FOHDU�KLHUDUFK\��ZKLFK�LV�H[HPSOL¿HG�EHORZ��7KH�WKLUG�SRVVLEOH�SLWIDOO��
which is often a point of focus in sociology of law, concerns when extra-legal 
factors interfere in the legal decision-making, without this being pronounced or 
acknowledged. This means that economy and politics can affect the application 
of law, to the extent that legal security and predictability are jeopardized. These 
three possible pitfalls in policy represent issues of general character in the legal 
government of land use and spatial planning, and are here analysed from a socio-
legal perspective. 

7KH�¿UVW�VWHS�WRZDUGV�D�VRFLR�OHJDO�SHUVSHFWLYH�RQ�ODZ�IROORZV�ZLWK�WKH�TXLWH�
laconic statement, ‘Law is not action’. This means that not even the most succinct 
DQG�FOHDU�ODZ�E\�QHFHVVLW\�HTXDOV�D�JRRG�DSSOLFDWLRQ��LQ�OLQH�ZLWK�WKH�PRWLYHV�DQG�
purpose of the law. An environmental impact assessment (EIA), for instance, as 
D�WRRO�IRU�LQÀXHQFLQJ�GHFLVLRQ�PDNLQJ�SURFHVVHV��LV�RIWHQ�OHJDOO\�UHJXODWHG��7KH�
use of this tool is put down in the ‘law in books’, but it is the application of the 
legal provisions (that is, the ‘law in action’) that bears the true implications of 
environmental and other concerns that were the aim of the assessment.1 Hence, 
when there is a problem with EIA, the problem is not always the EIA itself but the 
decision-making process which it is part of. Although one could consider the same 
normative duality in types of norms other than legal, which of course has been 
done in a number of socio-legal studies (for example, Ellickson, 1991; Svensson, 
2008; or, in a digital environment, Larsson and Svensson, 2010; Larsson et al., 

1 The terminology is often credited to the American legal realist Roscoe Pound (cf 
Pound, 1910).
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Social and Legal Norms286

2012 and 2013; Svensson et al., 2014), this study’s main focus lies in the internal 
intricacies of law, particularly in their relation to its practice. 

The purpose of the chapter is to display possible pitfalls in policy management, 
particularly related to spatial planning, and with special attention to legal challenges 
that are found in its practice – that is, in the relation between law’s intentions and its 
outcome. The example of the Swedish 3G infrastructure development and planning 
is used as a case study in order to pursue this purpose by investigating the policy 
management in this particular case. The Swedish 3G infrastructure development 
entailed a national infrastructure development following from a European policy 
and a strongly optimistic agenda at a national level which, at the same time, 
depended on spatial planning and handling of 3G mast-building permits by the 
local municipalities (Larsson, 2008a; Larsson and Emmelin, 2007). In short, and 
what is of relevance for a socio-legal analysis of the events, is that the four licence 
winning operators (out of 10 contestants) were set to develop the infrastructure 
from 2001 to 2003 to cover 99.98 per cent of the populated areas (PTA report of 
10 March 2004). However, when the deadline was reached, the reported coverage 
was, at most, between 65 and 75 per cent. The responsible governing authority, 
the Post and Telecommunications Agency (PTA), had the mandate, through legal 
and other means, to impose sanctions on the operators (for example, through 
¿QHV���1HYHUWKHOHVV��GHVSLWH�WKH�IDFW�WKDW�WKH�FRYHUDJH�ZDV�QRW�UHDFKHG�XQWLO�������
QR�¿QHV�ZHUH�LPSRVHG�RQ�WKH�RSHUDWRUV�IRU�IDLOLQJ�WR�FRPSO\�ZLWK�WKH�SURPLVHV�
they had made in order to receive the licences. In addition, two main legislative 
bodies governed this infrastructure development. These events display some of the 
GLI¿FXOWLHV�WKDW�PD\�DSSHDU�ZKHQ�GLIIHUHQW�UHJXODWLRQV�KDYH�GLIIHUHQW�EDFNJURXQGV�
and purposes, even though they have partly overlapping addressees. Under the 
JLYHQ�SXUSRVH��WKH�IROORZLQJ�UHVHDUFK�TXHVWLRQV�FDQ�EH�SRVHG��

1. To what extent is complexity an issue in the case of relevant legislation for 
3G development in Sweden?

2. To what extent does the policy that regulates the development suffer from 
internal contradictions? 

3. To what extent can extra-legal interference explain some of the outcomes 
of the PTA/operators’ relationship? 

Before I further address the particular case of developing infrastructure for third 
generation mobile telephony in Sweden, the socio-legal approach needs to be 
outlined in a little more detail. 

Theory: Socio-legal perspectives on law

/HW� XV� VHWWOH� IRU� D� VLPSOLVWLF� GH¿QLWLRQ� RI� ODZ�� VWDWLQJ� WKDW� LW� LV� D� IRUPDOL]HG�
normative structure often vindicated in an authoritarian order. It can be set up 
to assure that proper tools are used in order to ensure that certain values, such as 
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environmental concerns, are taken into account in a large project or undertaking 
of some kind, such as a national development of mobile telephony infrastructure. 
Law is, then, the predetermined order of ensuring the enforcement of values 
that otherwise might not be taken into account. Legal structures naturally vary 
throughout the world, but the key expectations that follow from most legal 
structures are predictability, non-discrimination and a non-ad hoc nature, meaning 
that they should apply in the same way to every new case arising from the same 
circumstances. Predictability, as described by the legal scholar Peczenik, is ‘one 
of the basic values in democracy and a state governed by law’, and many legal 
theorists hold that the norm of ‘jurisdiction and the actions of public authorities 
in a democratic state should be predictable’ (Peczenik, 1995: 89–90; see also 
/DUVVRQ������F������D�DQG�����F���7KH�1RUZHJLDQ� VRFLRORJLVW�RI� ODZ��9LOKHOP�
Aubert, speaks of law as something that serves to safeguard expectations, as one 
RI�¿YH�PDLQ�WDVNV�RI�ODZ������������DQG��DV�1LNODV�/XKPDQQ�KDV�DUJXHG��LWV�PRVW�
important one (1972: 31 onwards; see also Larsson, 2011b).

7UXEHN�FDOOV�IRU�DQ�DJHQGD�RI�FULWLFDO�VRFLDO�LQTXLU\�RQ�ODZ��%\�WKLV��KH�FDOOV�
for an analysis of the tension between ‘ideals and reality’ in the legal order 
(Trubek, 1977: 566) which, to some extent, is a similar call to the one made by 
Roscoe Pound much earlier regarding the difference between law in books and 
ODZ�LQ�DFWLRQ��3RXQG��������DQG�RQH�WKDW�LQTXLUHV�LQWR�WKH�UHODWLRQV�EHWZHHQ�ODZ�
and society. Such a socio-legal approach reminds us here to bear in mind the 
difference between law and its application. A law can seem predictable and non-
discriminatory in ‘the books’, but an empirical investigation can reveal that it is 
not in its application. The predictability, or lack thereof, can be related to the law’s 
interface towards the public and, for example, citizen participation (Arnstein, 
������DQG�µDFFHVV�WR�MXVWLFH¶��%DLHU��������/DUVVRQ���������3RXQG�ZDV�LQÀXHQFHG�
by the European socio-legal scholar, Eugene Ehrlich, who focused on the social 
side of law by expanding far beyond the dogmatic legal boundaries, not least in 
the concept of ‘living law’ (Ehrlich, 1913/1936). In Pound’s concept of law, the 
idea is that there are two sides to law: one dogmatic, often written down; and one 
HPSLULFDO��ZKLFK�\RX�FDQ�RQO\�¿QG�RXWVLGH�WKH�GRJPD�±�IRU�LW�LV�WKH�DSSOLFDWLRQ�
RI� ODZ��WKH�FRQVHTXHQFH��7KLV�FDQ�EH�VHHQ�LQ�UHODWLRQ�WR�D�WKHRUHWLFDO�YLHZSRLQW�
of sociology of law, where law can be found on one side and its application or 
FRQVHTXHQFH�RQ� WKH�RWKHU��VRPHWLPHV�GHVFULEHG� LQ� WHUPV�RI�DQ�µRXJKW¶�VLGH�DQG�
an ‘is’ side (Svensson, 2008; Svensson and Larsson, 2009 and 2012; see also the 
introduction to this volume, as well as Svensson’s contribution), even though the 
identity of sociology of law has been debated (Banakar, 2001; Dahlberg-Larsen, 
2000; Mathiesen, 1998; Hydén, 1999). This relation, and the interaction of the 
two, goes beyond a strict, legal, dogmatic study of existing law. With this follows 
a critical view that takes its origin in social science, which needs to be additionally 
outlined, in order to make a further analysis of the Swedish case study of 3G 
development reliable and possible. 

,Q� RWKHU� ¿HOGV� RI� VRFLR�OHJDO� UHVHDUFK�� WKH� $PHULFDQ� VRFLRORJLVW� 5REHUW�
Merton’s functionalist theories (1938 and 1968) have been used in order to 
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DQDO\VH�FRQVHTXHQFHV�RI�OHJDO�LPSOHPHQWDWLRQ��2I�SDUWLFXODU�LQWHUHVW�KHUH�ZRXOG�
be when law is concluded to not function well in its social context – for example, 
ZKHQ� WKH� OHJDO� QRUPV�DUH� LOO�¿WWHG� WR� WKH� VRFLDO� QRUPV�DQG� WKH� VRFLHWDO� FRQWH[W�
that they try to regulate. For example, Larsson and Svensson (2010) have, in the 
¿HOG�RI�RQOLQH�FRS\ULJKW�HQIRUFHPHQW��GLVSOD\HG�FRQVHTXHQFHV�WKDW�DUH�RI�GLUHFW�
dysfunctional character for the law. Instead of compliance, the addressees for the 
VSHFL¿F� OHJLVODWLRQ� XVH� FRPSOLFDWHG� WHFKQRORJ\� LQ� RUGHU� WR� DYRLG� HQIRUFHPHQW��
Larsson and Svensson see the explanation in a gap that is too wide between the 
legal and the social norms in society (see also Larsson et al., 2013). Thereby, 
Larsson and Svensson connect to a scholarly tradition emanating from Merton’s 
µWKHRU\� RQ� IXQFWLRQV� DQG� G\VIXQFWLRQV� RI� ODZ¶�� ZLWK� VLJQL¿FDQW� IRFXV� RQ� WKH�
XQLQWHQGHG� FRQVHTXHQFHV� RI� OHJDO� LPSOHPHQWDWLRQ� �VHH�� IRU� H[DPSOH�� $XEHUW��
1954; Mathiesen, 2005; Sunstein, 1994). In the governance and control over the 
VSDWLDO�HQYLURQPHQW��WKH�OHJDO�IUDPHZRUN�SOD\V�D�VLJQL¿FDQW�UROH��+RZ�WKH�OHJDO�
provisions are manifested in the factual sense, showing the empirical side of law, 
LV�RQH�RI�WKH�LPSRUWDQW�¿HOGV�RI�VWXG\�LQ�VRFLRORJ\�RI�ODZ��QRW�OHDVW�LQ�WKH�¿HOG�RI�
environmental and sustainable development (Baier, 2002; Hydén, 1997 and 2004; 
Wickenberg et al., 2004; Larsson, 2008a). 

A clear challenge for law is that its complexity may become overwhelming. In 
RUGHU�WR�DGGUHVV�WKLV�¿HOG�DQG�WR�EUHDN�LW�GRZQ�LQWR�XQGHUVWDQGDEOH�SLHFHV��3HWHU�
Schuck divides legal complexity into four subcategories of density, technicality, 
differentiation, and indeterminacy of uncertainty (Schuck, 1992: 3). In Schuck’s 
view, law’s complexity is an ‘ancient concern’ that has continued to ‘obsess 
lawyers, policymakers, social critics, editorial writers, and men and women in the 
street, who almost invariably condemn legal complexity in the most caustic terms’ 
(1992: 2–3). Legal complexity is of key importance in terms of how participation 
works in a legal context (Baier, 2009). As mentioned, the purpose of this chapter 
is to focus not only on formal and instrumental challenges and pitfalls concerning 
HQYLURQPHQWDO� SROLF\�� EXW� DOVR� RQ� WKH� LQIRUPDO� FRQVHTXHQFHV� WKDW� KDYH� WR� EH�
looked for in empirical investigations. Citizen participation partly refers to what 
has been described as ‘access to justice’, a movement that (according to Baier) has 
traditionally had a focus more on the formal side than the informal: 

Hitherto, participation from a socio-legal viewpoint has indeed mostly been 
treated with a focus on instrumental action. Whether or not a citizen has the 
formal possibilities to act, or has the actual possibilities to act, is still a matter 
of analysing citizen participation from an instrumental point of view. (Baier, 
2009: 21)

The socio-legal perspective of this chapter complements the instrumental view 
in the sense that formal participation does not necessarily mean inclusion in 
practice. Where the legal dogmatic perspective gives a very clear picture of 
ZKLFK�NQRZOHGJH�DQG�ZKLFK�IDFWRUV�VKRXOG�LQÀXHQFH�OHJDO�GHFLVLRQ�PDNLQJ��WKH�
socio-legal perspective often means an examination of legal decision-making 

17_Social and Legal Norms_Chp 17_285-308.indd   288 31/08/2013   20:17



On Legal Complexity: Between Law in Books and Planning in Practice 289

empirically in order to see if there may have been other factors, generally not 
YRLFHG��WKDW�KDYH�LQÀXHQFHG�WKH�OHJDO�GHFLVLRQ�PDNLQJ��+\GpQ�DQG�:LFNHQEHUJ��
2008; see also Larsson, 2011a). If one wants to apply this perspective to the 
VXEMHFW�RI�HQYLURQPHQWDO� LPSDFW�DVVHVVPHQW��(,$���6DJHU��������FRPSDUHV�¿YH�
ODUJH�VFDOH�1RUGLF�SURMHFWV�DQG�WKH�UROH�RI�WKH�(,$�LQ�WKHP��+H�¿QGV�WKDW�WKH�(,$�
was ‘neglected in the decision making process’ (a tunnel project, studied by Päivö 
and Wallentinus, 2001), that ‘[i]t is unclear whether the performance of the EIA 
SURFHGXUH� LQÀXHQFHG�GHFLVLRQ�PDNLQJ¶� �D� UDLO�OLQN� VWXGLHG�E\�.MHOOHUXS�� �������
and that ‘regarding decisions concerning the design and implementation of the 
SURMHFW��WKHUH�LV�OLWWOH�HYLGHQFH�WKDW�WKH�(,$�KDG�D�VLJQL¿FDQW�UROH¶��WKH�*DUGHUPRHQ�
project, studied by Stenstadvold, 2001). This tells us that, even though a legally 
regulated instrument was at hand, there were unspoken reasons for not applying 
it in the actual process. As a result, this chapter focuses on legally controlled 
decision-making in a large-scale infrastructure development, such as the one for 
third generation mobile telephony in Sweden. Although no EIA had to be made, 
the case is of interest as an example of the power struggles embedded in large-
scale projects – power struggles that move below the surface of law and what is 
formally expressed, but still affecting the decisions taken within the project. 

Background on Swedish 3G development

The development of the third generation of mobile telephony in Europe has 
been criticised for being subject to overbidding and for neglecting the health 
risks. A critical review of the development of 3G mobile telecommunications in 
(XURSH�FRQFOXGHV� WKDW� WKH�QXPEHU�RI�¿UPV� WKDW�KDYH� LQWURGXFHG��*�VHUYLFHV� LV�
PXFK�VPDOOHU�WKDQ�WKH�QXPEHU�RI�¿UPV�WKDW�DFWXDOO\�UHFHLYHG�D�OLFHQFH��DQG�DOVR�
that overbidding was common (Gruber, 2007). A number of telecommunication 
companies collapsed due, in part, to the debts that they had accumulated while 
DFTXLULQJ� WKH� OLFHQFHV��:KDOOH\�DQG�&XUZHQ��������������:KDOOH\�DQG�&XUZHQ�
(2006) show how rare it was for entrants to the mobile infrastructure development, 
new to 3G, to actually remain active in the European mobile telecommunications 
market. The possible health effects have been debated and protested (Drake, 2006 
and 2010; Larsson, 2009 and 2013; Stilgoe, 2007), and a Danish study concludes 
that the majority of the population has little concern for mobile phone radiation, 
ZKLOH�D�VPDOO�PLQRULW\�LV�YHU\�FRQFHUQHG��.ULVWLDQVHQ�HW�DO����������

The Swedish infrastructure roll out for 3G formally started in December 2000, 
with the PTA, the responsible governing agency, deciding on which applicants 
should receive licences. It essentially continued until 2007. At the time for the 
decision on the licence terms for the development of the 3G infrastructure, the 
goal of the Swedish government was to maintain Sweden’s position as one of the 
leading nations in IT and telecommunications (SOU 1999:85, p. 29 onwards). 
+RZHYHU�� WKH�\HDUV�IROORZLQJ�WKH� LQLWLDO�GHFLVLRQ�ZHUH�¿OOHG�ZLWK�SURWHVWV�IURP�
people fearing radiation and from land owners that wanted to be left alone (Larsson, 

17_Social and Legal Norms_Chp 17_285-308.indd   289 31/08/2013   20:17



Social and Legal Norms290

2008a). Many felt they had been disregarded by the central decision to roll out 
DQ�LQIUDVWUXFWXUH�ZKHQ�LW�ZDV�XQFHUWDLQ�ZKHWKHU�LW�ZRXOG�EH�EHQH¿FLDO��(PPHOLQ�
and Söderblom, 2002: 35–7; Emmelin and Lerman, 2004: 85–7; Larsson, 2008: 
142–3).

The agreement: The licence allocation and conditions

The reason for considering the licence allocation process here is that it offers some 
preconditions for understanding what part of the agreement the operators later 
breached and why. On 12 May 2000, the PTA invited operators to apply for a 
licence. The number of licences was decided in April 2000 by the board of the 
PTA, after Parliament had decided upon the framework of the licence process 
(PTSFS 2000:5). While various other countries had an auction concerning the 
licences, the Swedish licences were offered in a ‘beauty contest’ to those who 
promised the highest coverage reached within the shortest time-span. The PTA 
regulations stated ‘at the most, four licences for a national coverage according 
to the UMTS/IMT-2000-standard will be available’ (PTSFS 2000:5, §6). The 
intention seemed to be to reach the highest number of licensees, with regard to 
the 3G services that could then be offered from a consumer perspective, and not 
least with reference to achieving competition between the operators (Larsson, 
2008b). Four licences were issued, valid until 31 December 2015. The selection 
process was divided into two steps, in which the contestants were reviewed using 
certain criteria. The initial evaluation of the contestants was formulated to review 
ZKHWKHU� RU� QRW� WKH\� KDG� IXO¿OOHG� WKH� SUHFRQGLWLRQV� IRU� WKH� HVWDEOLVKPHQW� RI� D�
8076�QHWZRUN��7KLV�LQFOXGHG�¿QDQFLDO�FDSDFLW\��WHFKQLFDO�DV�ZHOO�DV�FRPPHUFLDO�
feasibility, and appropriate expertise and experience (PTA, 12 May 2000: 8–9; 
$QGHUVVRQ��+XOWKpQ�	�9DOLHQWH��������������)LYH�RI�WKH�WHQ�FRQWHVWDQWV�IDLOHG�WR�
prove this. 

At the second stage of the beauty contest, the operators were awarded points 
according to the extent and speed at which they offered coverage by the end 
RI� ������ ����� DQG� ������ &RYHUDJH� ZDV� GH¿QHG� RQ� WKH� EDVLV� RI� WKUHH� IDFWRUV��
proportion of population; territorial coverage; and distribution throughout Sweden. 
The importance of good access throughout the country regarding broadband and 
UMTS was stated at an early point (PTA report, 27 June 2001: 9). At the same 
WLPH��WKH�37$�GLG�QRW�ZDQW�WR�SXW�LQ�D�FODXVH�UHTXLULQJ�WRR�KLJK�D�FRYHUDJH�LQ�WKH�
licences, fearing it would discourage operators from taking part in the development 
of the 3G system, which was the case in the earlier application process regarding 
the GSM licences in the 1800 MHz spectrum (PTA report, 27 June 2001: 9). This 
ZDV�WKH�UHDVRQ�IRU�DSSOLFDWLRQ�FULWHULD�WKDW�UHTXLUHG�WKH�DSSOLFDQW�WR�SURPLVH�VXFK�
coverage, and the promise of higher coverage trumped the promise of lower. 

7KH�37$�GHFLGHG�WKDW�(XURSROLWDQ��ODWHU�9RGDIRQH��QRZ�7HOHQRU���+L�*��QRZ�
3), Orange and Tele2 should each get a licence. All four undertook to cover at least 
8,860,000 people by the end of 2003. These licences apply up to and including 
31 December 2015 and the licence conditions applied to 31 March 2006 (PTA 
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decision, 22 March 2001: 8). Telia became a part of the infrastructure development 
via collaboration with Tele2 (which obtained a licence). The three operators – 
Hi3G, Telenor (Europolitan at the time) and Orange – signed a deal regarding 
FROODERUDWLRQ�RQ�WKH�FRYHUDJH�UHTXLUHPHQWV�RI�WKH�OLFHQFH�FRQGLWLRQV��7KH�OLFHQFH�
conditions stated that each operator had to have 30 per cent of its own infrastructure 
and a maximum of 70 per cent shared coverage (PTA decision, 22 March 2001: 
3.1). An estimation conducted for the PTA stated that a reasonable area coverage 
would be around 170,000 km², about 41 per cent of the total Swedish surface 
area (Björkdahl and Bohlin, 2003). Parts of the licence conditions, such as the 
maximum of 70 per cent shared infrastructure, followed from set values that were 
decided prior to the ‘beauty contest’, and some conditions emanated from the 
contest itself, such as the degree of coverage and the speed of the roll-out. 

The most important licence condition declares that the licence holders, at the 
ODWHVW�E\���0DUFK�������VKRXOG�KDYH�YHUL¿HG�WKDW�����������SHUVRQV�LQ�6ZHGHQ�
were covered by 31 December 2003 (PTA decision, 22 March 2001: 1.1.2 and 
1.3.1). Regarding the starting point of a functional network, the licence holders 
were to make net capacity available by 1 January 2002 (PTA decision, 22 March 
2001: 2). Another important aspect is that the licence conditions were in force until 
31 March 2006. After this date, they could be reviewed, which also later was the 
case.

Findings

7KH�¿QGLQJV�KDYH�EHHQ�FDWHJRULVHG�DFFRUGLQJ�WR�WKH�WKUHH�UHVHDUFK�TXHVWLRQV��7KLV�
means that it is the empirical work that has shaped this categorisation in iteration 
with theory. The approach is therefore neither solely deductive nor inductive but, 
rather, abductive (Baier and Svensson, 2004; Svensson 2008). The following 
sections look at some examples, and, although the Planning and Building Act 
(1987:10) (‘the PBA’) has been revised since the 3G infrastructure development 
(2010:900), much remains the same, and the division in terms of culture and 
history between the PBA and the Environmental Act (1998:808) is still valid, so 
the relevance of the following examples is by no means diminished. 

$�¿UVW�SRVVLEOH�SLWIDOO�IRU�ODZ��&RPSOH[LW\

Environmental management and planning in the Swedish 3G case is upheld by 
a legal system that is complex (Emmelin and Lerman, 2004). The assessment is 
done at different administrative levels, under several legislations tied to differently 
structured court hierarchies and facing different governmental and municipal 
authorities. The Swedish 3G infrastructure development depended on a mast-by-
mast assessment tied to the building permit system at the local municipal level 
(Larsson, 2008a). Although this legislation is not that complex in itself, a single 
3G mast site can, in addition to the trial under the municipal authority regarding 
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D�EXLOGLQJ�SHUPLW�XQGHU�WKH�3%$��UHTXLUH�WKH�WULDO�XQGHU�WZR�UHJLRQDO�DXWKRULWLHV��
with one being the County Administration performing an assessment under 
chapter 12, section 6 of the Environmental Code, and the other being the national 
Land Surveying Agency (LSA) performing an assessment of the site for utility 
easement under the Utility Easement Act. The LSA decision can be appealed to the 
Land Court by either the land owner or the operator; the municipal decision can 
be appealed to the County Administration by any concerned party for whom the 
decision has been negative; and the chapter 12, section 6 consultation decision can 
be appealed to the Environmental Court by the operators, if the site is prohibited, 
or by land owners if they can be found to be concerned parties.

Three different legal institutes, handled at two administrative levels, by 
three authorities – all with its own court hierarchy for appeal – create a complex 
assessment system. With the processes being run in parallel, it is hard for the 
entrepreneur, as well as any concerned party, to gain an overview of, and essentially 
comprehend, the legal system. In addition to this, it could also be considered bad 
resource usage of the authorities handling the case, as well as resulting overall in 
uncertainty in the outcome of a process, thus affecting all involved actors. The 
complexity of the assessment system is shown in the implementation of the 3G roll 
out. The solution offered by policymakers and politicians, to reduce complexity, 
is often the ‘one-stop shop’, representing an authority that would collect and 
coordinate all processes.

$�VHFRQG�SRVVLEOH�SLWIDOO�IRU�ODZ��,QWHUQDO�FRQWUDGLFWLRQV

Within any complex legal structure, there is a risk that internal contradictions 
will appear. The complexity of the spatial planning structures, and the problem of 
overlapping legislation based on slightly different purposes, can be illustrated by 
the issue of electromagnetic radiation in the Swedish 3G development and how 
it was handled under the Planning and Building Act (PBA), on the one side, and 
the Environmental Code, on the other. The PBA application of electromagnetic 
radiation and the fear of radiation can be illustrated by the County Administrative 
GHFLVLRQ� LQ� WKH�$VS|� FDVH� RI� .DUOVNURQD�� LQ� ZKLFK� WKH� &RXQW\�$GPLQLVWUDWLRQ�
FRQFOXGHG� WKDW� µVLJQL¿FDQW� LPSDFW¶� LQ� OHJDO� SUDFWLFH� LV� UHJDUGHG� WR� PHDQ� WKDW�
there must be concrete circumstances that suggest the existence of a risk of 
disturbance.2 The court continued, ‘the circumstance that the mobile telephony 
mast causes discomfort or concern for disturbances cannot be considered to be of 
VXFK�VLJQL¿FDQW�LPSDFW�WKDW�LV�LQWHQGHG�LQ�FKDSWHU����VHFWLRQ���RI�WKH�3%$¶��&$�
decision of 4 May 2006, p. 2, author’s translation). 

The status of the Environmental Code, when it comes to the activity of running 
a base station (mobile telephony mast), has been the subject of much dispute. 
Many building permit appeals under the PBA have been appealed with reference 
to the precautionary principle expressed in the Environmental Code, a demand that 

2 ‘…betydande olägenheter…’. 
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is always denied in a permit process (Larsson, 2007a, 2008b, 2009 and 2013). The 
municipalities can most likely apply the Environmental Code in accordance with 
its environmental supervision responsibility for activities in the municipalities, 
DOWKRXJK�QRW�VSHFL¿FDOO\�LQ�WKH�EXLOGLQJ�SHUPLW�SURFHVV��7KH�FDVH�UHJDUGLQJ�WKLV�
supervision was the one of the Environmental Court of Appeal, where the mast 
activities were up for trial in the municipality of Landskrona. The municipal 
HQYLURQPHQWDO�FRPPLWWHH�UHTXLUHG�WKH�RSHUDWRUV�WR�SURYLGH�D�PDS�RI�WKH�ORFDWLRQ�
of the base stations, in line with its supervision responsibility. In order to gain the 
right to such a map, however, it needed to be stated that the base station activity 
fell under the scope of the law by being an ‘environmentally hazardous activity’. 
The Environmental Court of Appeal also found it to be such an activity, based 
RQ�WKH�IDFW�WKDW�LW�LV�VXI¿FLHQW�WKDW�WKHUH�LV�D�ULVN�RI�WKH�UDGLDWLRQ�EHLQJ�KD]DUGRXV�
(for instance, if a person is in close proximity to the base station antenna). 
Furthermore, the court stated that the fear itself, expressed as psychological or 
PHQWDO�DQ[LHW\��ZDV� LQFOXGHG� LQ� WKH�(QYLURQPHQWDO�&RGH�GH¿QLWLRQ�RI� µGDPDJH�
or detriment to human health’ (chapter 9, sections 1 and 3 of the Environmental 
Code; Environmental Court of Appeal, Case no. M 7485-04, 12 October 2005).3

If we compare the result of the decision of the Environmental Court of 
Appeal (leaving aside the mental anxiety aspect), and focus on the fact that it is 
VXI¿FLHQW�WKDW�WKH�DFWLYLW\�ULVNV�EHLQJ�KD]DUGRXV��DQG�VR�WKH�FRQGLWLRQ�LQ�FKDSWHU�
��� VHFWLRQ� �� RI� WKH� (QYLURQPHQWDO� &RGH� LV� IXO¿OOHG�� WKH� LQWHUQDO� FRQWUDGLFWLRQ�
between the two legislative bodies is further emphasized. When comparing the 
VHFWLRQ�LQ�WKH�(QYLURQPHQWDO�&RGH�±�GH¿QLQJ�WKH�DFWLYLWLHV�WKDW�VKDOO�EH�IRXQG�DV�
environmentally hazardous – and the preparatory work of the PBA – commenting 
on the activities that are targeted by chapter 3, section 2 of the PBA (the one with 
µVLJQL¿FDQW�LPSDFW¶��WRGD\�IRXQG�LQ�FKDSWHU����VHFWLRQ���RI�WKH�3%$�������������±�
one sees that the formulations are similar.4�7KH�UHTXLUHPHQW�PD\�EH�ORZHU�LQ�WKH�
(QYLURQPHQWDO�&RGH�±�WKH�LPSDFW�GRHV�QRW�KDYH�WR�EH�µVLJQL¿FDQW¶�±�EXW�LW�LV�VWLOO�
a fact that, legally, the radiation activity is found to be detrimental or hazardous 
under one piece of legislation (the Environmental Code) but never detrimental or 
hazardous under the other (the PBA). Or, to put it differently, how the radiation 
issue has been handled, or not handled, gives the counter-intuitive result that an 
HQYLURQPHQWDOO\�KD]DUGRXV�DFWLYLW\�LV�QRW�IRXQG�WR�KDYH�D�VLJQL¿FDQW�LPSDFW�RQ�

3 ‘…kan medföra olägenhet…’ .
4 The formulations are not exact, but similar. The ‘inconveniences’ (author’s 

WUDQVODWLRQ��WKDW�FDQ�PHDQ�D�µVLJQL¿FDQW�LPSDFW¶�LQ�WKH�3%$�DUH�WKH�VDPH�DV�WKH�DFWLYLWLHV�
in chapter 9, section 1 of the Environmental Code that the Environmental Court of Appeal 
IRXQG�WKH��*�PDVW�DFWLYLWLHV�WR�EH�LQFOXGHG�LQ��$OWKRXJK�WKH�ODWWHU�GH¿QLWLRQ�DOVR�H[SOLFLWO\�
includes non-ionizing radiation, the stating of ‘similar impacts’ and ‘similar disturbances’ 
indicates that the activities should not be interpreted exclusively; it is the activities of this 
type that are hazardous. 
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the environment. This is a result of complex and uncoordinated legislation that is 
central to the Swedish spatial planning.5

$�WKLUG�SRVVLEOH�SLWIDOO�IRU�ODZ��7KH�H[WUD�OHJDO�LQWHUIHUHQFH�

This third example addresses the bigger picture of large-scale projects, where the 
problem can be that the size of the project creates a game that is ‘bigger than 
ODZ¶��OHWWLQJ�QRQ�OHJDOO\�LGHQWL¿HG�YDOXHV��VXFK�DV�QDWLRQDO�GHYHORSPHQW�SROLWLFV�
and economy) affect the decision-making in – from a legal point of view – an 
unpredictable manner. The story of the actions between the governing authority, 
the PTA, and the developers of the infrastructure, the operators, is examined here 
in more detail in order to show the intricate game that was played to avoid the 
sanctions that the PTA should have imposed on the operators, if they had followed 
the legal provisions strictly and predictably (see also Larsson, 2008c).

The law: The Electronic Communications Act

The Electronic Communications Act covers all electronic communication 
networks and electronic communication services, which includes the role of 
the PTA’s relation towards the operators, and the legal grounds for the agency 
actions that affect the operators.6 The PTA may, for example, issue ‘such orders 
DQG�SURKLELWLRQV�DV�DUH�QHFHVVDU\�IRU�D�UHFWL¿FDWLRQ�WR�WDNH�SODFH¶�ZKHQ�LW�FRPHV�
WR�RSHUDWRUV�QRW� IXO¿OOLQJ� WKH�FRQGLWLRQV�ERXQG�WR� WKH��*�OLFHQFH�7 Section 4 of 
WKH�$FW�JLYHV� WKH�RSHUDWRUV�D� UHVSLWH� WR�FRUUHFW�ZKDW� WKH\�KDYH�QRW� IXO¿OOHG��RQ�
QRWL¿FDWLRQ�IURP�WKH�37$��7KH�PLQLPXP�SHULRG�IRU�UHFWL¿FDWLRQ�LV�RQH�PRQWK�DQG��
while the maximum time is not prescribed, the time is tied to the wording ‘within 
a reasonable time’ of section 4.8 Such orders may, ‘when there is a need for it’, be 
FRPELQHG�ZLWK�D�¿QH��*RYHUQPHQW�%LOO��������������V��������)RU�VXFK�DQ�RUGHU��
VSHFL¿F�OHJLVODWLRQ�UHJDUGLQJ�¿QHV�LV�DSSOLFDEOH��9LWHVODJHQ�����������

5 ‘9 kap. 1 § MB: Med miljöfarlig verksamhet avses…3. användning av mark, 
byggnader eller anläggningar på ett sätt som kan medföra olägenhet för omgivningen 
genom buller, skakningar, ljus, joniserande eller icke-joniserande strålning eller annat 
liknande.’ PBL prop 1985/86:1, s 484, angående 3 kap. 2 §: ‘Olägenheterna kan bestå av 
luftföroreningar, buller, skakningar, ljus eller andra liknande störningar som inte är helt 
tillfälliga.’

6 The Electronic Communications Act (2003:389) came into force on 25 July 2003 
(prop 2002/03:110). The act replaced the Telecommunications Act (1993:597) and the 
Radio Communications Act (1993:599). The Telecommunications Act was, in other words, 
the main legislation controlling the introduction of the 3G development in Sweden.

7 According to chapter 7 section 5 of the Electronic Communications Act. 
8 ‘Inom skälig tid’, PTA translation. 
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The parties: The PTA and the operators

The licence conditions in themselves did not include any sanctions for the 
RSHUDWRUV� LI� WKH\� IDLOHG� WR� IXO¿O� WKH� UHTXLUHPHQWV�� ,QVWHDG�� WKH� VDQFWLRQV�KDYH� D�
more general description in the legal provisions of the Electronic Communications 
Act controlling the PTA, mentioned above. When the operators started to apply 
IRU�DQ�H[WHQGHG�WLPH�OLPLW�� WKH�37$�WXUQHG�GRZQ�WKH�UHTXHVWV��2UDQJH�ZDV�¿UVW�
to apply for an extended deadline and less coverage in August 2002, followed by 
9RGDIRQH��ZKLFK�ZDV�WKH�QDPH�RI�(XURSROLWDQ��E\�QRZ��LQ�6HSWHPEHU�������+L�*�
LQ�1RYHPEHU�������DQG�6YHQVND�8076�/LFHQV�$%��7HOH��7HOLD��LQ�$SULO�������
7KH�RSHUDWRUV¶� UHTXHVWV�ZHUH�DOO�GHQLHG� �37$�GHFLVLRQV�RI����6HSWHPEHU�������
���1RYHPEHU������DQG����0D\��������$V�D�UHDVRQ�IRU�WKH�GHOD\�� WKH�RSHUDWRUV�
all pointed out that the municipal permit handling process had been slower than 
expected, which has been shown to be, to a large extent, a false argument (Larsson, 
2008a: 125–7). 

When the operators, in April 2004, were addressed with the fact that they had 
failed to reach the coverage condition by the deadline of 31 December 2003, the 
reported coverage had been at the most between 65 and 75 per cent, when it was 
supposed to be 99.98 per cent of the populated areas (PTA report, 10 March 2004). 
The operators were given ‘a reasonable time’ to ‘voluntarily’ (as expressed in the 
PTA decision of 17 May 2004) rectify the lack of coverage, with a referral to 
the preparatory works of the Electronic Communications Act (Government Bill 
2002/03:110, p. 398). The time limit for reaching the full coverage, according 
to the licence conditions, was extended to 1 December 2004 (that is, 11 months 
ODWHU� WKDQ� WKH� RULJLQDO� WLPH� OLPLW���7KH�37$� MXVWL¿HG� WKLV� H[WHQVLRQ�RI� WKH� WLPH�
OLPLW� E\� DFNQRZOHGJLQJ� WKH�RSHUDWRUV¶� SRVLWLRQ� WKDW� WKH�RSHUDWRUV¶� SUHUHTXLVLWHV�
for the construction had been changed, after the initial licence agreement, by 
factors outside the control of the operators. These factors were said to be a slow 
PXQLFLSDO�SHUPLW�SURFHVV��DQG�WKH�IDFW�WKDW�WKH�DVVHVVPHQW��IURP�D�ÀLJKW�KLQGUDQFH�
DQG� WHOHFRPPXQLFDWLRQV� FRQÀLFW� SHUVSHFWLYH�� SHUIRUPHG� E\� WKH�$UPHG� )RUFHV�
had, in different respects, delayed the processes (PTA decision of 17 May 2004). 
The PTA concluded:

In some respects, the conditions for the company have been changed in a way 
that could not have been foreseen at the time for the application, and that have 
been outside the control of Hi3G. (PTA decision of 17 May 2004, p. 3)9 

The same wording has been used in the decision to all four operators. The wording 
LV�LQWHUHVWLQJ��HVSHFLDOO\�LQ�UHIHUHQFH�WR�WKH�WLPH�DFTXLUHG�IRU�WKH�SHUPLW�SURFHVVHV��
In what way had the conditions changed? And in what way could these ‘changes’ 
not have been foreseen? Is this a legitimate reason for the coverage delay at all? 

9 ‘I vissa avseenden har emellertid förutsättningarna för bolaget ändrats på sätt som 
inte kunnat förutses vid ansökningstillfället och som legat utanför Hi3G:s kontroll’.
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7R�EH�DEOH�WR�DQVZHU�WKHVH�TXHVWLRQV��ZH�KDYH�WR�WDNH�D�ORRN�DW�WKH�DFWXDO�UROO�RXW��
from an empirical side, which is done below. 

In the time following the decision, in 28 June 2004, all operators except 
2UDQJH�±�WKDW�LV��+L�*��9RGDIRQH�DQG�68/$%��7HOH��DQG�7HOLD6RQHUD��±�DSSOLHG�
for a change in the licence conditions, which mainly concerned a delay in the 
FRYHUDJH� FRQGLWLRQV� WR� EH� IXO¿OOHG� E\� ��� 'HFHPEHU� ����� DQG� D� UHGXFHG� SLORW�
signal in the sparsely populated areas. The operators’ main arguments regarding 
the delayed coverage were that the permit processes had taken considerably longer 
than expected (due to the public debate on the effects on the environment, cultural 
and nature values) and the concern about electromagnetic radiation (PTA decision, 
7 December 2004, p. 4). Parts of the arguments from the recent postponement 
decision of the PTA were re-used, but with a bigger jackpot at stake (that is, more 
than three extra years to reach the full coverage). The PTA found that the reasons 
to change the licence conditions regarding the delayed coverage were not strong 
enough to change them. 

This was partly based on a Communication from the European Commission 
(2002) stating the importance of predictability and stability in the regulatory 
environment: 

:KHQ�EDODQFLQJ�WKH�EHQH¿WV�DQG�GUDZEDFNV�RI�D�ULJLG�DSSOLFDWLRQ�RI�WKH�FRQGLWLRQV�
determined by the issued 3G licences, the Commission is of the opinion that, in 
principle, the licensing conditions should not be changed, because the sector is 
best served by a predictable environment. Predictability allows business cases to 
be established in a reliable manner and to be credibly defended when accessing 
investment funds. (Underlining and bold letters are as in the text at European 
Commission (2002: 3.1) and PTA decision of 7 December 2004, p. 8)

And the Communication continues by stating that ‘changes to licence conditions 
should be envisaged only when circumstances have changed unpredictably 
DQG�� LQ� WKHVH� FDVHV�� DQ\� PRGL¿FDWLRQ� VKRXOG� EH� SURSRUWLRQDO�� WUDQVSDUHQW� DQG�
non-discriminatory’ (European Commission (2002: 3.1) and PTA decision of 7 
December 2004, p. 8). The reasons that led to a delay of six months from the PTA 
notice to the operators until 1 December 2004 (and 11 months from the promised 
reach of full coverage, according to the licence conditions) were not considered 
strong enough to change the licence conditions. The operators were just given a 
respite. The reported coverage by 1 December 2004 was, for Hi3G, 84 per cent, 
IRU�7HOLD�DQG�7HOH������SHU�FHQW��DQG�IRU�9RGDIRQH�����SHU�FHQW��37$�UHSRUW�����
January 2005). The fact that the operators were given a respite nevertheless means 
that the PTA gave their arguments some credibility. On what empirical grounds is, 
however, unclear. 

Hi3G and SULAB did, in late December 2004, appeal the decision (in addition 
to the reduced pilot signal, they had applied the decision of not extending the 
deadline) to the County Administrative Court (Länsrätten) on the basis that more 
DUHDV� RI� 6ZHGHQ� VKRXOG� EH� LQFOXGHG� LQ� WKH� UHGXFHG� SLORW� VLJQDO� UHTXLUHPHQWV��
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beyond the extended time limit. The processes forced the PTA to accept a reduced 
SLORW�VLJQDO�LQ�VRPH�IXUWKHU�DUHDV��ZKLFK�ZDV�WR�WKH�EHQH¿W�RI�WKH�RSHUDWRUV��DQG�
the appeal was withdrawn. By January 2005, the PTA stated that, since the licence 
FRQGLWLRQV� KDG� EHHQ� FKDQJHG� �UHGXFHG� UHTXLUHPHQW� LQ� WKH� ZD\� RI� PHDVXULQJ�
coverage in the sparsely populated areas), the operators should have a new respite 
to rectify the lack of coverage. This time, the respite period was set at a month; 
and, by 28 February 2005, the operators should have reached the coverage of 
the licence conditions, or the PTA ‘may issue an order’, according to chapter 7, 
section 5 of the Electronic Communications Act, that could be combined with a 
¿QH��37$�UHSRUW�����)HEUXDU\��������

What is interesting here is that the changes of the obligations connected to the 
SLORW�VLJQDO�LQ�WKH�UXUDO�DUHDV�RI�6ZHGHQ�FRQVWLWXWHG�D�EHQH¿FLDO�ZD\�WR�PHDVXUH�
WKH� FRYHUDJH� IRU� WKH� RSHUDWRUV�� ,W� ZDV� WKLV� EHQH¿FLDO� FKDQJH� �QDPHO\�� IHZHU�
EDVH�VWDWLRQV� UHTXLUHG�IRU� WKH�VDPH�GHJUHH�RI�FRYHUDJH�� WKDW�JDYH� WKH�RSHUDWRUV�
another respite, due to the ‘changes of the licence conditions’. The logic here is 
not obvious. It is possible that the radio planning connected to these conditions 
demanded some extra planning time, a relocation of resources which, on the other 
hand, could be balanced against the fact that the operators saved up to 25 per cent 
(according to the PTA press release of 24 October 2005) of the infrastructure cost 
of the remaining parts, after the PTA decision of 7 December 2004 (when the 
FRYHUDJH�ZDV�VRPHZKHUH�DURXQG���±���SHU�FHQW�RI�WKH�FRYHUDJH�UHTXLUHPHQWV���
The pilot signal was allowed to be decreased even more in the so-called buffer 
zone in October 2005 (PTA report of 22 February 2006, p. 20).10

So, on the one hand, when it comes to the coverage percentage, the PTA stresses 
WKH�LPSRUWDQFH�RI�SUHGLFWDELOLW\�DQG�QR�FKDQJH�RI�WKH�FRYHUDJH�UHTXLUHPHQWV�IURP�
the original licence conditions; and, on the other hand, when it comes to, perhaps, 
the slightly less easily understood pilot signal issue, the PTA changes the licence 
conditions in favour of the operators. Instead of changing the coverage conditions, 
WKH�GH¿QLWLRQ�RI�FRYHUDJH� LV�FKDQJHG��:KDW�KDSSHQHG�ZKHQ� WKH�RSHUDWRUV�E\���
0DUFK������UHSRUWHG�WKDW�WKH�ODFN�RI�FRYHUDJH�ZDV�QRW�UHFWL¿HG"�,Q�IDFW��68/$%�
had not raised the level of coverage at all between 1 December 2004 and 1 March 
2005. The story told on this issue in the PTA report of 22 February 2006 stops 
KHUH��1RWKLQJ� LV� VDLG�DERXW� WKH�RUGHU� WKDW� µPD\�EH� LVVXHG¶�RU� WKH�VDQFWLRQV� WKDW�
could follow (see PTA report of 22 February 2006, pp. 12–13).11 

10 This buffer zone consists of the area that reaches three kilometres from the 
boundaries of the population centres for places with more than 1,000 inhabitants, according 
to the Statistics Sweden, SCB, of the 31 December 2000. 

��� :KHQ� +L�*� DQG�9RGDIRQH�� LQ� -XQH� ������ DSSOLHG� IRU� WKH� 37$� WR� DOORZ� VRPH�
of the 3G activity to be performed through an alternative 3G technology, the so called 
CDMA2000 in the 450 MHz band, the PTA decided to ask all operators if they could ensure 
the continued infrastructure development with this new technology. At the same time, 
the PTA decided to await these results before issuing an order combined with a sanction 
for the operators to rectify the lack of coverage. But why did the PTA not act during the 
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:KHQ�WKH�¿UVW�OLFHQFH�FRQGLWLRQ�SHULRG�ZDV�GXH�E\���-XO\�������WKH�FRYHUDJH�
was between 93 and 94 per cent of 8,860,000 persons. The new licence conditions 
were favourable for the operators. The pilot signal in the outskirts of the urban 
areas was lowered, rendering a higher coverage. With the lowered demands for 
the pilot signal, the area (considered to be) covered increased to 98 per cent. This 
was without any new base stations being constructed. On 9 August 2006, the PTA 
QRWL¿HG� WKH� RSHUDWRUV� ZKHQ� WKH� IXOO� FRYHUDJH� VKRXOG� EH� UHDFKHG�� DQG� WKH� QHZ�
dates were based on the operators’ own estimates of when they would be ready. 
7KLV�PHDQV�WKDW� WKH�RSHUDWRUV�KDG�PDQDJHG�WR�UHDFK�WKH�HQG�RI�WKH�¿UVW� OLFHQFH�
period without completing the promised amount of coverage and without having 
H[SHQVLYH�¿QHV� LPSRVHG�RQ� WKHP�E\� WKH�37$��$IWHU��� -XO\������� WKH�FRYHUDJH�
UHTXLUHPHQWV�ZHUH�ORZHUHG�DQG�GHSHQGHQW�RQ�WKH�RSHUDWRUV¶�RZQ�HVWLPDWHV��7KH�
37$�KDG�DYRLGHG�KHDY\�FULWLTXH�DV�ZHOO� DV�EHLQJ� VXHG�E\�RWKHU�DSSOLFDQWV� WKDW�
did not receive a licence. On 1 December 2006, about three years after the initial 
GHDGOLQH�IRU�UHDFK�RI�FRYHUDJH��WKH�¿UVW�RSHUDWRU��7HOH��7HOLD6RQHUD��UHSRUWHG�WR�
the PTA that they had reached the coverage of 8,860,000 inhabitants of Sweden, 
followed by the remaining two operators, Hi3G and Telenor, seven months later 
(PTS fact sheet of 1 June 2007: 6). 

$QDO\VLV�±�EHWZHHQ�¿[DWLRQ�DQG�ÀH[LELOLW\

The strategies behind legal construction can differ. It is not necessarily only an 
advantage that legal concepts remain unchanged throughout the different sections 
of law in a national legislation – a fact which can be illustrated by the Bürgerliches 
Gesetzbuch (BGB), the classic twentieth-century German civil code. When it was 
FUHDWHG��LW�ZDV�D�UHÀHFWLRQ�RI�WKH�VRFLHW\�RI�%LVPDUFN¶V�HPSLUH��7KH�SUHSDUDWRU\�
WLPH�ZDV� H[WHQVLYH�� EHJLQQLQJ� LQ������DQG�¿QLVKLQJ� LQ�������ZLWK� WKH� FRGH� LQ�
force in 1900 (Tamm, 1996: 321). The BGB became famous for its systemic 
construction of general rules. The foundation was based on certain terms that were 
used consistently throughout the whole BGB. The concepts used by draftsmen – 
µ9HUI�JXQJ¶��µ9ROOPDFKW¶��µ(LQZLOOLJXQJ¶��µ8QYHU]�JOLFK¶�DQG�PDQ\�RWKHUV�±�DUH�
always used in exactly the same sense. The language is complex but exact, and 
has been described as ‘the calculating machine par excellence’ (Schwarz, 1950). 
The BGB is not addressed to the citizen at all, but rather to the professional lawyer 
�=ZHLJHUW�	�.|W]������������RQZDUGV���7KH�%*%�ZDV�FRQVLGHUHG� VXFK�D�KLJK�
standard that, for instance, the Japanese civil law was based on the German model 

three months following from the reported lack of coverage by 1 March? PTA concluded, 
UHJDUGLQJ�107���� DQG� �*� �8076��� WKDW� WKHUH�ZDV� QR�ZD\� WR� EULGJH� WKH� WHFKQRORJLHV�
ZLWKRXW� ORZHUHG�TXDOLW\� IRU� WKH�FRQVXPHUV��)RU� LQVWDQFH�� WKHUH�ZHUH�QR�KDQGVHWV�RQ� WKH�
PDUNHW�FRYHULQJ�ERWK�WHFKQRORJLHV��7KH�37$�WXUQHG�GRZQ�WKH�UHTXHVW��DQG�WKURXJK�WKLV��WKH�
RSHUDWRUV�KDG�DJDLQ�JDLQHG�VRPH�WLPH�LQ�WKH�FRQWLQXLQJ�UHDFK�IRU�DQ�DGHTXDWH�FRYHUDJH��7KH�
decision came on 24 October 2005.
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�=ZHLJHUW�	�.|W]�������������������2Q�WKH�RWKHU�KDQG�±�JHWWLQJ�EDFN�WR�WKH�SRLQW�
±�WKH�%*%�KDV�EHHQ�FULWLFL]HG�IRU�EHLQJ�D�WRR�ULJRURXV�DQG�LQÀH[LEOH�OHJLVODWLRQ��
XQDEOH�WR�DGDSW�WR�WKH�FRPSOH[LWLHV�RI�D�FKDQJLQJ�VRFLHW\��7KLV�FULWLTXH�KDV�LWV�EDVH�
in the legal phrases of the law that had to mean the same thing in the different 
¿HOGV�FRPSULVHG�E\�WKH�ODZ��7KH�ULJLG�DQG�SUHFLVH�WHUPV�RI�WKH�%*%�GLG�QRW�HDVLO\�
PHHW�ZLWK�VRFLDO�FKDQJH��=ZHLJHUW�	�.|W]��������������

This example shows two things. First, it shows the rather obvious fact that 
OHJLVODWLRQ�FDQ�EH�RI�YDULDEOH�TXDOLW\�� WR�EHWWHU�RU�ZRUVH�KDQGOH�FRQÀLFWV�RI� WKH�
UHJXODWHG�¿HOG��6HFRQGO\��DQG�PRUH�LPSRUWDQWO\��LW�VKRZV�WKH�GLOHPPD�RI�D�JUDQG�
XQL¿HG�OHJLVODWLYH�ERG\�LQFRUSRUDWLQJ�D�YDVW�¿HOG�WKDW��RQ�WKH�RQH�VLGH��FDQ�EH�ERWK�
predictable and lead to a more legally secure application and, on the other side, 
FDQ�VWLÀH�OHJDO�GHYHORSPHQW��UHQGHULQJ�LW�XQDEOH�WR�DGDSW�WR�WKH�FRPSOH[LWLHV�RI�
social change, which has been addressed in terms of ‘path dependency’ (Larsson, 
2011a and 2011c). This means that one downside of fragmented legislation is 
that it runs the risk of being too unpredictable, even impossible to overview for 
ordinary individuals not educated in the legal method. The same legal phrases may 
come to mean different things in different legislative areas, leading to confusion 
for people facing the law. How the legal solution to the problem is designed has 
implications for the outcome of law and the legal decision-making process. In the 
context of the layman facing the legislation, the law can become unreachable and 
less understandable. This is problematic, not least from a socio-legal perspective.

RQ1: Complexity in law

Complexity in regulations may work as a threshold for public participation in its 
practice. Legal complexity is, as noted above by law professor Peter Schuck, of 
great interest to several sectors in society, and by many seen as a very problematic 
issue (Schuck, 1992: 2–3). Peter Schuck divides legal complexity into four 
subcategories: density; technicality; differentiation; and indeterminacy of 
uncertainty (Schuck, 1992: 3). Systems that are too fragmented and complex are 
GLI¿FXOW�WR�RYHUYLHZ�DQG�XQGHUVWDQG��WKH\�H[FOXGH�SHRSOH�E\�WKHLU�RZQ�LQWULFDF\��
Swedish spatial planning is upheld by a legal system that is complex, to which the 
3G case bears witness. The assessment is done at different administrative levels 
under several pieces of legislation tied to differently structured court hierarchies 
and facing different governmental and municipal authorities.

54���,QWHUQDO�FRQWUDGLFWLRQ

Schuck’s subcategory of ‘differentiation’ is closely connected to – in its worst 
FRQVHTXHQFHV�±�WKH�H[DPSOH�RI�LQWHUQDO�FRQWUDGLFWLRQV. These can, for example, 
insert unpredictability in the legal ruling. From a participative point of view, both 
the complexity as well as internal contradictions, shown above, of the regulations 
controlling the environmental management and planning are problematic, both 
for the public and the operators, as well as for the authorities involved. The 
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assessments are parallel and not linked to each other formally, although the matters, 
IURP�D�UHDVRQDEOH�SHUVSHFWLYH��FRXOG�MXVW�DV�ZHOO�EH��1RW�RQO\�GRHV�WKH�DXWKRULW\�
to contact differ, but so do both the court hierarchy and who is a concerned party.

The examples mentioned above, regarding how electromagnetic radiation 
VKRXOG� EH� KDQGOHG�� PD\� EH� DQ� H[DPSOH� RI� WHFKQLFDO� UXOHV� UHTXLULQJ� µVSHFLDO�
sophistication or expertise on the part of those who wish to understand and 
apply them’ (Schuck, 1992: 3). The different modes of appeal in the different 
types of judicial categories described regarding 3G antennas represent Schuck’s 
subcategory of being institutionally differentiated. It can be said to contain a 
number of decision structures that draw upon ‘different sources of legitimacy, 
possess different kinds of organizational intelligence, and deploy different 
decision processes for creating, elaborating and applying the rules’ (Schuck, 1992: 
3). This most certainly affects the public’s participation, from a practical point of 
view. Even though participation is instrumentally regulated (Baier, 2009), it may, 
LQ�SUDFWLFH��EH�GLI¿FXOW�IRU�FRQFHUQHG�SDUWLHV�WR�DFWXDOO\�SHUIRUP�WKHVH�ULJKWV��

54���([WUD�OHJDO�LQWHUIHUHQFH

The third example may address the bigger picture of large-scale projects, where 
the problem can be that the size of the project creates a game that is ‘bigger than 
ODZ¶��OHWWLQJ�QRQ�OHJDOO\�LGHQWL¿HG�YDOXHV��VXFK�DV�QDWLRQDO�GHYHORSPHQW�SROLWLFV�
and economy, affect the decision-making in a – from a legal point of view – 
XQSUHGLFWDEOH�PDQQHU��7KLV�LV�D�FRPPRQ�FULWLTXH�LQ�VRFLR�OHJDO�UHVHDUFK��DORQJVLGH�
a realist approach, dating back to Roscoe Pound, that any legal analysis must include 
the ‘law in action’ perspective. Schuck’s fourth subcategory – indeterminacy – 
RI�OHJDO�FRPSOH[LW\�UHODWHV�WR�WKH�WKLUG�UHVHDUFK�TXHVWLRQ�FRQFHUQLQJ�H[WUD�OHJDO�
LQWHUIHUHQFH�� ,QGHWHUPLQDWH� UXOHV� DUH� XVXDOO\� µRSHQ�WH[WXUHG¶�� ÀH[LEOH�� PXOWL�
IDFWRUHG�DQG�ÀXLG��6FKXFN������������7KH�LQGHWHUPLQDF\�RI�WKH�SROLFLHV�JRYHUQLQJ�
the responsible authority in this case has allowed for extra-legal interference to 
occur without repercussions. When turning to the third example (that is, the PTA 
and the operators’ relationship), this shows the generally relevant ‘bigger picture’ 
of external values trickling into the decision-making that is presented as legally 
controlled and being in the vertical perspective (see also Larsson, 2008c). 

When having strict and clear conditions attached to the allocated 3G licences, 
and a governmental authority to enforce these conditions armed with legal tools for 
PDNLQJ�LW�SRVVLEOH�WR�RUGHU�VXEVWDQWLDO�¿QHV��RQH�ZRXOG�WKLQN�WKDW�WKH�DOWHUQDWLYHV�
ZRXOG� EH� FOHDU�� HLWKHU� WKH� FRQGLWLRQV� DUH� IXO¿OOHG�� RU� WKH\� DUH� QRW� IXO¿OOHG� DQG�
sanctions are imposed. Although the picture is not all that simple, there are legally 
legitimate ways to stall the deadline as well – a certain space for actions. And some 
PTA actions can be explained in a more legally dogmatic perspective (for instance, 
giving the operators a chance to correct the lack of coverage within a ‘reasonable 
time’), but not all of their actions. Some of the delay of the PTA enforcement 
seems to be without explanation in the stricter legal dogmatic perspective, and 
any explanation must reasonably, to a greater or lesser extent, be related to the 
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massive changes in the market, from an IT boom in the late 1990s to the bursting 
of the ‘IT bubble’. A strict PTA enforcement of the licence conditions would likely 
have risked collapsing the operators due to debts, which was the case for several 
operators around this time (Whalley and Curwen, 2006: 622). 

The PTA is, here, the ‘applier’ of the legal order that describes and sets the 
stage for the legitimate PTA actions towards the operators. The PTA role is mainly 
regulated by the Electronic Communications Act (the ‘ECA’). As an applier, the 
PTA has to follow the legal order and, if it deviates from this in some sense, it 
will most likely still formulate and legitimize this deviance in the manners of the 
legal order. The ECA sets the framework for the PTA, meaning that the PTA can 
have different strategies for how strictly it will control the operators, all within 
this framework. This is where it is reasonable to assume that both political values 
(advanced IT nation, development) as well as causes (such as an IT sector in a 
period of decline) will affect the PTA application within the legal framework. The 
PTA has, in other words, some strategic freedom within the legal framework, the 
application will be ad hoc (there is only one 3G development in Sweden) and will 
include non-legal aspects to a decision-making process that will be defended by 
legal rhetoric. This means that the actions are affected by values that are never 
voiced. It is in this sense that the PTA can accept both a delay in reaching coverage, 
while at the same time claiming that the licence conditions have not changed 
and blame the operators for stalling the infrastructure development by referring 
to the legal order. Such an analysis of the PTA/operator relationship suggests a 
PTA handling of the operators’ responsibilities, in consensus with the operators, 
as two participants in a game teaming up in a way that the rules of the game do 
QRW�LQWHQG�WKHP�WR�GR��7KH�SUREOHP�LV�WKDW�WKLV�ÀH[LELOLW\�OHDGV�WR�D�V\VWHP�WKDW�
is neither transparent nor predictable. If what is stated in the licence conditions is 
QRW�ZKDW�ZLOO�ODWHU�EH�IXO¿OOHG��WKH�FRQGLWLRQV�DUH�QRW�WUDQVSDUHQW�LQ�WKH�WHUPV�RI�
the aforementioned Peczenik, who states that predictability is ‘one of the basic 
values in democracy and a state governed by law’ (Peczenik, 1995: 89 onwards). 
The licence conditions of the 3G development can also be judged in the light of 
the most basic principle of civil law, described by the Latin phrase ‘pacta sunt 
servanda’ – ‘agreements must be respected’. 

There were three basic alternatives for the PTA to handle the operators’ breach 
LQ�IXO¿OOLQJ�WKH�OLFHQFH�FRQGLWLRQV��2QH�ZDV�WKH�µWKH�KDUG�ZD\¶��PHDQLQJ�LVVXLQJ�
heavy sanctions on the operators in order to make them comply with the licence 
conditions. Another was ‘the honest way’, meaning that the PTA would have 
confessed that the results of the so-called ‘beauty contest’ were not reasonable 
in light of the changed market conditions of 2001 and 2002, and hence allowing 
changes in the conditions, running the risk of being sued by other applicants as well 
as being criticized for not sustaining a predictable environment and transparent 
and non-discriminatory handling. But he PTA chose a third alternative, a middle 
path, the balancing act of not formally changing the licence conditions which 
(formally) sustain the above stated, and not imposing sanctions on the operators 
for their breaches which, from several aspects, informally leads to an application 
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that is unpredictable, non-transparent and discriminatory (Larsson, 2008a). The 
reason that the PTA has not been more heavily criticised probably lies in the fact 
that the 3G development became such a costly endeavour. The disappointment, 
WKDW�DSSOLFDQWV�ZKR�GLG�QRW�UHFHLYH�D�OLFHQFH�DW�¿UVW�H[SHULHQFHG��PD\�VRPHZKHUH�
along the line have been turned into relief. 

Conclusions

1RUPV�DUH�RIWHQ�VDLG�WR�UHGXFH�FRPSOH[LW\��EXW��LQ�VRPH�FDVHV�WKDW�DUH�GLVSOD\HG�LQ�
this chapter, the complexity may increase, as the legal normative system presents 
dual or multiple legal norms that are not consistent with each other. Of course, to 
state the fact of norm-pluralism is common ground in sociology of law. This does, 
however, by no means diminish the importance of addressing legal challenges, 
for example, in terms of a difference between the formal statutes and the outcome 
of their practice. From a public participation point of view, it can be problematic 
for individuals to interact with a legal system that is too complex, not only in 
relation to spatial planning and environmental concerns. The case of mobile 
telephony infrastructure development in Sweden has been analysed in terms of 
legal complexity, internal contradictions and extra-legal interference, which all 
are policy-related pitfalls adding to legal uncertainty and unpredictability. An 
analysis of possible pitfalls in planning relevant policy holds important lessons 
for lawmakers, citizens and scholars, and is of relevance from a norm perspective 
in sociology of law. The extra-legal interference may be of the most obvious 
relevance when it comes to adding understanding to the relationship between 
legal norms as they are ‘in the books’ compared to their practice and outcome 
‘in action’. The process of enforcing law may distort the initially formulated 
imperative into an outcome that can be not only different but also dysfunctional 
in relation to the purpose of the law or policy. In the case of 3G development in 
Sweden, and the relationship between the operators and the governing authority, 
this chapter shows that the outcome can only be understood when taking into 
DFFRXQW�RWKHU��IRU�H[DPSOH��HFRQRPLF�RU�SROLWLFDOO\�LQÀXHQFLQJ�IDFWRUV�WKDQ�MXVW�
those of policy and the designated actions. As has been suggested in this chapter, 
a more systematic view of the constraints of legal steering may bring useful 
knowledge to a policymaking process.
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