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Summary 
Sea-level rise caused by anthropogenic climate change poses an unprece-
dented challenge to international law. For Small Island Developing States 
(SIDS), the prospect of partial or complete territorial inundation raises funda-
mental questions concerning the continued existence of States whose territory 
may become uninhabitable or disappear entirely. Under traditional interpre-
tations of the Montevideo Convention on the Rights and Duties of States, ter-
ritory constitutes a central element of statehood. At the same time, interna-
tional law has long recognized a strong presumption in favor of state conti-
nuity, even where States experience profound changes to their territory, pop-
ulation, or governmental structures. 

This thesis examines whether, and on what legal basis, the continuity of state-
hood for SIDS threatened by climate-induced territorial loss can be reconciled 
with the territorial requirement of international law. Employing a doctrinal 
legal methodology, the study analyses treaties, customary international law, 
judicial decisions, institutional materials, and legal scholarship. Particular at-
tention is devoted to the doctrine of state continuity, the work of the Interna-
tional Law Commission (ILC) Study Group on Sea-Level Rise in Relation to 
International Law, the 2025 Advisory Opinion of the International Court of 
Justice (ICJ) on Obligations of States in Respect of Climate Change, and re-
cent State practice, including the Falepili Union Treaty, the Pacific Islands 
Forum (PIF) Declaration on the Continuity of Statehood, and the AOSIS Dec-
laration on Sea-Level Rise and Statehood. 

The thesis finds that international law increasingly supports a presumption of 
state continuity notwithstanding climate-induced territorial loss. While the 
Montevideo criteria remain central to the creation of States, they do not rig-
idly govern state continuity. Contemporary institutional developments and 
emerging State practice indicate that continuity may be preserved through an 
interpretation of territory that emphasizes its functional role in enabling gov-
ernance, jurisdiction, and political community rather than its purely physical 
existence. Accordingly, the loss of habitable territory does not necessarily en-
tail the extinction of statehood where a coherent political community, gov-
ernmental structures, and international recognition persist. 

The study further demonstrates that this reconciliation carries significant im-
plications for the doctrine of statehood. Effectiveness is increasingly under-
stood in institutional and relational rather than exclusively territorial terms, 
recognition assumes a more prominent role in sustaining continuity, and sov-
ereignty may be exercised through cooperative and extraterritorial arrange-
ments. The thesis concludes that the emerging presumption of continuity re-
flects an adaptation of international law aimed at preserving legal stability, 
self-determination, and international legal personality in the face of climate-
induced territorial loss.  
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Sammanfattning 
Havsnivåhöjningar till följd av antropogena klimatförändringar utgör en 
växande utmaning för folkrätten. För små östater under utveckling (SIDS) 
innebär stigande havsnivåer en risk för att delar av eller hela deras territorium 
blir obeboeliga eller permanent översvämmas. Detta aktualiserar grundläg-
gande frågor om staters fortsatta existens enligt folkrätten. Enligt den tradi-
tionella statsläran utgör territorium ett centralt kriterium för statsstatus. Sam-
tidigt präglas folkrätten av en stark presumtion för statskontinuitet, vilket 
innebär att redan existerande stater som huvudregel består trots omfattande 
förändringar av deras territorium, befolkning eller styrelseskick. 

Syftet med denna uppsats är att undersöka om och i så fall på vilken rättslig 
grund statskontinuitet för SIDS som hotas av klimatrelaterad territoriell för-
lust kan förenas med folkrättens territoriella krav. Studien genomförs med en 
rättsdogmatisk metod och bygger på en analys av traktater, internationell 
sedvanerätt, rättspraxis, institutionella dokument och juridisk doktrin. Sär-
skild uppmärksamhet ägnas åt läran om statskontinuitet, Internationella 
lagkommissionens (ILC) arbete om havsnivåhöjningar i relation till interna-
tionell rätt, Internationella domstolens (ICJ) rådgivande yttrande om staters 
skyldigheter i fråga om klimatförändringar från 2025 samt senare statsprak-
tik, däribland Falepili Union-fördraget mellan Australien och Tuvalu, Stilla-
havsforumets deklaration om statskontinuitet och Alliansen av små östater 
(AOSIS) deklaration om havsnivåhöjningar och statskap. 

Uppsatsen visar att folkrätten i allt högre grad ger stöd för en presumtion för 
fortsatt statskap trots klimatrelaterad territoriell förlust. Även om Montevi-
deokonventionens kriterier fortsatt är av central betydelse för bildandet av 
nya stater, kan de inte anses utgöra ett strikt ramverk för bedömningen av 
statskontinuitet. Samtida institutionella utvecklingar och framväxande 
statspraktik talar i stället för en mer funktionell syn på territoriet, där dess 
betydelse ligger i att möjliggöra styrning, jurisdiktion och upprätthållandet av 
en politisk gemenskap snarare än i dess rent fysiska existens. Förlusten av 
beboeligt territorium behöver därmed inte innebära att en stat upphör att ex-
istera, förutsatt att dess politiska gemenskap, institutioner och internationella 
rättsliga ställning består. 

Analysen visar samtidigt att en sådan utveckling får betydande konsekvenser 
för folkrättens statsbegrepp. Effektivitetsprincipen får en mer institutionell 
och relationell innebörd, erkännande får ökad betydelse för upprätthållandet 
av statskontinuitet och suveränitet kan i större utsträckning komma att utövas 
genom samarbetsbaserade och extraterritoriella lösningar. Sammantaget visar 
studien att den framväxande presumtionen för statskontinuitet inte innebär ett 
avsteg från folkrättens grundläggande principer, utan snarare en gradvis 
anpassning av statsläran till de utmaningar som klimatförändringarna medför.  
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1 Introduction 

1.1 Background 
The doctrine of statehood in international law has long rested on the criteria 
articulated in the 1933 Montevideo Convention on the Rights and Duties of 
States, which require a permanent population, a defined territory, a govern-
ment, and the capacity to enter into relations with other states.1 Among these, 
the territorial requirement has served as a foundational pillar. The territorial 
requirement is not merely a geographical fact, but the spatial anchor upon 
which the rules that lie at the heart of international law are constructed.2 How-
ever, climate change is challenging the current dogma. As humans on this 
earth face the consequences of climate change, our assumptions about the 
fundamental rules governing society are changing. We are currently living in 
the Anthropocene, a geological epoch characterized by humans’ significant 
influence on the climate.3 Climate change poses a myriad of issues, one of 
which is sea-level rise (SLR).4 The Intergovernmental Panel on Climate 
Change (IPCC) has confirmed that global mean sea levels are rising at un-
precedented rates, with projections indicating continued rise throughout the 
twenty-first century and beyond.5 Approximately 65 million people reside in 
Small Island Developing States (SIDS), many of which face the prospect of 
partial or complete inundation, threatening their very territorial integrity.6 Un-
der traditional interpretations of the Montevideo criteria, complete inundation 
of territory would negatively impact their sovereignty and inter alia render 

 
1 Convention on the Rights and Duties of States (adopted 26 December 1933, entered into 

force 26 December 1934) 165 LNTS 19 (Montevideo Convention). Art. 1. 
2 Gideon Boas, Public International Law (Edward Elgar Publishing 2012) 180. 
3 Paul J. Crutzen and Eugene F. Stoermer, ‘The Anthropocene’ in Joshua P. Howe (ed), 

Climate Change History: Documents from Global Warming’s Past (University of Washing-
ton Press 2017) 282, 285. While the Subcommission on Quaternary Stratigraphy did not en-
dorse the Anthropocene as a formally recognised geological time unit, the term has never-
theless become firmly established as a conceptual framework for understanding humanity’s 
transformative impact on the Earth climate system. 

4 IPCC, ‘Summary for Policymakers’ in Climate Change 2023: Synthesis Report. Contri-
bution of Working Groups I, II and III to the Sixth Assessment Report of the Intergovernmen-
tal Panel on Climate Change (H Lee and J Romero eds, IPCC 2023) 5-6. 

5 Ibid 17. 
6 United Nations Office of the High Representative for the Least Developed Countries, 

Landlocked Developing Countries and Small Island Developing States, ‘About Small Island 
Developing States’ https://www.un.org/ohrlls/content/about-small-island-developing-states 
accessed 23 April 2026; IPCC, Climate Change 2022: Impacts, Adaptation and Vulnerabil-
ity. Contribution of Working Group II to the Sixth Assessment Report of the Intergovernmen-
tal Panel on Climate Change (H-O Pörtner and others eds, Cambridge University Press 2022) 
2068; IPCC, ‘Summary for Policymakers’ in Climate Change 2014: Impacts, Adaptation, 
and Vulnerability. Part A: Global and Sectoral Aspects. Contribution of Working Group II 
to the Fifth Assessment Report of the Intergovernmental Panel on Climate Change (CB Field 
and others eds, Cambridge University Press 2014) 20. 

https://www.un.org/ohrlls/content/about-small-island-developing-states
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their populations stateless.7 As the 2030 Agenda for Sustainable Develop-
ment, adopted by the General Assembly in 2015, clearly provides: 

Increases in global temperature, sea level rise, ocean acidification 
and other climate change impacts are seriously affecting coastal 
areas and low-lying coastal countries, including many least de-
veloped countries and small island developing States. The sur-
vival of many societies, and of the biological support systems of 
the planet, is at risk.8  

SLR is an inevitable consequence of climate change and an aspect that has, 
and will continue to, raise questions for international law.9 The fate of these 
states in part lies in our interpretation of international law. In fact, this exis-
tential dilemma has generated a rich and evolving body of scholarship. A cen-
tral fault line in the literature concerns whether the Montevideo criteria, orig-
inally developed for the creation of states, should also govern state continuity, 
the concept that states, despite fundamental changes in their constituent ele-
ments, retain their international legal personality as such. It is the tension be-
tween the traditional interpretation of international law and its purpose and 
means for ensuring stability, certainty, and predictability that warrants re-
search.  Several scholars have argued that international law has long tolerated 
the continued existence of states whose effectiveness is impaired, and that 
applying rigid territorial criteria to SIDS facing climate-induced inundation 
would be both doctrinally unwarranted and unjust.10 Others have contended 
that the territorial requirement, as traditionally understood, constitutes a fixed 
and obstinate element of statehood.11 Between these positions, a growing 
body of scholarship has explored whether continuity might be preserved 
through more innovative conceptions, including deterritorialized statehood 
and Nation Ex-Situ models, which seek to reconcile the preservation of legal 
personality with the prospect of permanent territorial loss.12  

At the institutional level, significant developments are emerging to address 
this dilemma. Early groundwork was laid by the International Law 

 
7 Patrícia Galvão Teles and Juan José Ruda Santolaria, ‘Sea-level Rise in Relation to 

International Law: Second Issues Paper’ (International Law Commission, 19 April 2022) UN 
Doc A/CN.4/752, paras 192-196.  

8 UNGA Res 70/1 (25 September 2015) para 14. 
9 Davor Vidas, ‘Sea-Level Rise and International Law: At the Convergence of Two 

Epochs’ (2014) 4 Climate Law 70, 74.  
10 See influencial work by Rosemary Rayfuse, ‘International Law and Disappearing 

States: Utilising Maritime Entitlements to Overcome the Statehood Dilemma’ (UNSW Law 
Research Paper No 2010-52, 7 November 2010); and Maxine Burkett, ‘The Nation Ex-Situ: 
On Climate Change, Deterritorialized Nationhood and the Post-Climate Era’ (2011) 2 Cli-
mate Law 345. 

11 Derek Wong, ‘Sovereignty Sunk? The Position of “Sinking States” at International 
Law’ (2013) 14 Melbourne Journal of International Law 356; Susannah Willcox, ‘Climate 
Change and Atoll Island States: Pursuing a “Family Resemblance” Account of Statehood’ 
(2017) 30 Leiden Journal of International Law 117. 

12 Rayfuse (n 10); Burkett (n 10). 



10 

Association (ILA), which in 2018 identified emerging State practice in favor 
of preserving maritime entitlements and opening space for continuity-based 
approaches to statehood.13 Building on this trajectory, the International Law 
Commission (ILC) Study Group on Sea-Level Rise concluded in its 2025 fi-
nal report that a strong presumption favors the continuity of statehood not-
withstanding climate-induced territorial loss, grounding that position in legal 
stability, self-determination, and the preservation of international legal per-
sonality.14 These developments have been reinforced, though more cau-
tiously, by the International Court of Justice (ICJ) in its 2025 Advisory Opin-
ion on Climate Change.15 While the Court stopped short of articulating a de-
finitive rule of continuity, it affirmed that the disappearance of a constituent 
element of statehood does not necessarily entail loss of statehood, linked sea-
level rise to self-determination and international cooperation, and thereby lent 
support to the presumption of continuity.16 Parallel regional and bilateral 
practice has begun to operationalize these developments. Most notably, the 
“2023 Pacific Islands Forum Declaration on the Continuity of Statehood and 
the Protection of Persons in the Face of Climate Change Related Sea-Level 
Rise” affirmed a “presumption of continuity” of statehood notwithstanding 
SLR, marking a significant development in opinio juris.17 Likewise, the 2023 
Falepili Union Treaty translated that commitment into a binding bilateral 
form, while the 2024 Alliance of Small Island States (AOSIS) Declaration 
extended support for continuity beyond the Pacific into a broader cross-re-
gional consensus.18 Taken together, these developments suggest an emerging 
body of doctrine and practice supporting continuity, even if its precise legal 
contours remain unsettled. Yet the absence of a direct historical precedent for 
the complete and permanent disappearance of a State’s territory means that 
much of the reasoning still proceeds through adaptation, analogy, and evolv-
ing practice rather than rule.  

It is within this context, at the intersection between traditional statehood doc-
trine, evolving institutional practice, and the unprecedented reality of climate-
induced territorial loss, that the present thesis situates its inquiry. By 

 
13 International Law Association Committee on International Law and Sea-Level Rise, 

‘Final Report’ in Report of the Seventy-Eighth Conference (Sydney 2018) (International Law 
Association, London 2019). 

14 International Law Commission, ‘Final Report of the Study Group on Sea-Level Rise in 
Relation to International Law’ (2025) UN Doc A/80/10 annex I paras 35-41. 

15 Obligations of States in respect of Climate Change (Advisory Opinion) [2025] ICJ Rep 
1. 

16 Ibid paras 363-364. 
17 Pacific Islands Forum, ‘2023 Declaration on the Continuity of Statehood and the Pro-

tection of Persons in the Face of Climate Change-related Sea-Level Rise’ (9 November 2023) 
https://forumsec.org/publications/2023-declaration-continuity-statehood-and-protection-
persons-face-climate-change accessed 12 March, para 12. 

18 Australia–Tuvalu Falepili Union (signed 9 November 2023, entered into force 28 Au-
gust 2024) https://www.dfat.gov.au/geo/tuvalu/australia-tuvalu-falepili-union-treaty/treaty-
text-falepili-union accessed 12 March; Alliance of Small Island States, ‘AOSIS Leaders Dec-
laration on Sea Level Rise and Statehood’ (23 September 2024) https://www.aosis.org/aosis-
leaders-declaration-on-sea-level-rise-and-statehood/ accessed 12 March. 

https://forumsec.org/publications/2023-declaration-continuity-statehood-and-protection-persons-face-climate-change
https://forumsec.org/publications/2023-declaration-continuity-statehood-and-protection-persons-face-climate-change
https://www.dfat.gov.au/geo/tuvalu/australia-tuvalu-falepili-union-treaty/treaty-text-falepili-union
https://www.dfat.gov.au/geo/tuvalu/australia-tuvalu-falepili-union-treaty/treaty-text-falepili-union
https://www.aosis.org/aosis-leaders-declaration-on-sea-level-rise-and-statehood/
https://www.aosis.org/aosis-leaders-declaration-on-sea-level-rise-and-statehood/
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examining the extent to which the presumption of continuity can be recon-
ciled with the territorial requirement, this study aims to contribute to the on-
going doctrinal debate over whether international law can adapt its founda-
tional concepts to address the existential challenges in the Anthropocene. 

1.2 Purpose and Research Question 
The purpose of this thesis is to examine whether, and on what legal basis, the 
continuity of statehood for SIDS threatened by climate-induced territorial loss 
can be reconciled with the territorial requirement of international law. It seeks 
not only to assess whether existing doctrine, emerging institutional develop-
ments, and State practice support a presumption of continuity, but also to 
evaluate the implications such reconciliation raises for foundational concepts 
of statehood, including effectiveness, recognition, sovereignty, and the adapt-
ability of international law itself. In fulfilling the purpose of the thesis, the 
following research question will be addressed:  

- How can the presumption of continuity of statehood for Small Island 
Developing States threatened by climate-induced territorial loss be 
reconciled with the territorial requirement of international law? 

In order to answer this question, the following sub-questions will be exam-
ined:  

- To what extent does existing international law support a presumption 
of state continuity despite the loss of habitable territory? 

- How do recent institutional developments and State practice contrib-
ute to reconciling the presumption of continuity with the territorial 
requirement? 

- What implications would such a reconciliation have for the concepts 
of effectiveness, recognition, sovereignty and adaptability of interna-
tional law? 

In this thesis, “reconciled” refers to examining whether the apparent tension 
between the territorial requirement and the continuity of statehood can be ad-
dressed through interpretation, doctrine, and evolving State practice so that 
continuity may be maintained consistently with the territorial requirement. 

1.3 Previous Research 
The question of whether states threatened by climate change–related SLR 
may continue to exist despite territory loss has generated an extensive and 
evolving body of scholarship. A central divide in the literature concerns 
whether the traditional territorial requirement of statehood can be reconciled 
with the continuity of statehood under existing international law. 
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Foundational scholarship on statehood is provided by Crawford, Brownlie, 
and Shaw, among others.19 Crawford’s work is particularly important for this 
thesis as his work on the creation and continuity of states remains particularly 
influential, emphasizing both the importance of effectiveness and the strong 
presumption in favor of continuity once statehood has been established.20 On 
continuity, identity, and international legal personality, Marek’s research is 
especially foundational and has shaped most of the succeeding research on 
the topic.21 Within the context of SLR, Rayfuse was among the first scholars 
to argue that territorial loss should not automatically result in state extinction, 
developing the concept of the “deterritorialized state”.22 Similarly, Burkett’s 
Nation Ex-Situ model argues that displaced island populations may continue 
to exist as sovereign political communities despite territorial loss.23 These 
proposals seek to preserve sovereignty, self-determination, and international 
legal personality despite inundation. Other scholars have focused on recon-
ceptualizing territory itself. Sparks argues for an ”anthropic shift” in interna-
tional law that places greater emphasis on political community and the func-
tions territory performs rather than on physical land alone.24 Jain and Stouten-
burg has similarly examined whether the territorial requirement can be under-
stood more flexibly in light of climate-induced territorial loss.25 At the same 
time, critiques of continuity-based approaches have also emerged. Wong 
questions whether traditional continuity doctrine can adequately address the 
permanent disappearance of territory, while Rouleau-Dick identifies tensions 
between competing understandings of continuity in international law and ar-
gues that continuity-based approaches require stronger grounding in State 
practice.26 Sharon criticizes continuity arguments for focusing excessively on 
preserving legal statehood rather than addressing the practical realities facing 
affected populations.27 Willcox likewise questions whether the traditional 
statehood framework can accommodate climate-related territorial disappear-
ance.28A further strand of scholarship focuses on self-determination and the 

 
19 See James Crawford, Brownlie’s Principles of Public International Law (9th edn, OUP 

2019); and James Crawford, The Creation of States in International Law (2nd edn, OUP 
2006); and Malcolm Shaw, International Law (9th edn, Cambridge University Press 2021). 

20 Crawford, The Creation of States (n 19). 
21 Krystyna Marek, Identity and Continuity of States in Public International Law 

(Librairie Droz 1968). 
22 Rayfuse (n 10). 
23 Burkett (n 10). 
24 Tom Sparks, ‘Statehood in an Era of Sinking Islands’ in Tahseen Jafry (ed), Routledge 

Handbook of Climate Justice (Routledge 2018) 83. 
25 Abhimanyu George Jain, ‘The 21st Century Atlantis: The International Law of State-

hood and Climate Change-Induced Loss of Territory’ (2014) 50 Stanford Journal of Interna-
tional Law 1; Jenny Grote Stoutenburg, Disappearing Island States in International Law 
(Brill Nijhoff 2015). 

26 Wong (n 11); Michel Rouleau-Dick, ‘Competing Continuities: What Role for the Pre-
sumption of Continuity in the Claim to Continued Statehood of Small Island States’ (2022) 
22 Melbourne Journal of International Law 357. 

27 Ori Sharon, ‘To Be or Not To Be: The Legal Identity of Sinking States in International 
Law’ (2021) 51 Environmental Law 1041. 

28 Willcox (n 11). 
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preservation of collective identity. Green and Wewerinke-Singh argue that 
the peremptory norm of self-determination supports the continued existence 
of climate-threatened states, while Ödalen examines how political communi-
ties may retain collective rights despite territorial loss.29 

The existing literature demonstrates both the richness of the debate and its 
fragmentation. Although extensive scholarship has addressed statehood, con-
tinuity, deterritorialized statehood, and recent institutional developments, im-
portant questions remain unresolved. Additionally, much of it predates the 
recent institutional developments that increasingly support a presumption of 
continuity for SIDS facing inundation. In particular, the implications of the 
ILC’s work on SLR, the ICJ’s 2025 Advisory Opinion on climate change, and 
recent State practice such as the PIF declarations, the Falepili Union Treaty, 
and the AOSIS Declaration have not yet been fully integrated into the broader 
doctrinal debate. At the same time, while the ILC has examined how conti-
nuity might be preserved in the face of climate-induced territorial loss, it does 
not conclusively resolve how such continuity is reconciled with the territorial 
requirement of statehood, nor does it clarify the implications for the doctrine 
of statehood itself. This leaves a need for further examination not only of 
whether continuity is supported by existing international law, but of what 
doctrinal consequences such continuity may entail. This thesis builds on ex-
isting scholarship while examining how these contemporary developments 
contribute to reconciling continuity with the territorial requirement and the 
implications this may have for the doctrine of statehood itself. 

1.4 Method and Material 
This thesis adopts a doctrinal legal research methodology. Doctrinal legal re-
search concerns identifying, interpreting, systematizing, and analyzing the 
rules, principles, and concepts governing a particular area of law.30 The meth-
odology focuses on law from an internal legal perspective, meaning that the 
analysis is conducted primarily through recognized legal sources and legal 
reasoning within the legal system itself de lege lata.31 The doctrinal approach 
is appropriate for this thesis because the thesis concerns the legal possibility 
of continuity of statehood in circumstances of climate-induced territorial loss. 
The thesis, therefore, examines how international law conceptualizes and reg-
ulates statehood, territory, sovereignty, continuity, and recognition within the 
existing legal framework. At the same time, doctrinal legal research is not 
limited to static descriptions of existing law. Rather, the methodology allows 

 
29 Alex Green and Margaretha Wewerinke-Singh, ‘State Continuity, Self-Determination 

and Sea-Level Rise’ (2025) 74 International and Comparative Law Quarterly 555; Jörgen 
Ödalen, ‘Underwater Self-Determination: Sea-Level Rise and Deterritorialized Small Island 
States’ (2014) 17 Ethics, Policy & Environment 225. 

30 Jan Smits, ‘What is Legal Doctrine? On the Aims and Methods of Legal-Dogmatic 
Research’ (Maastricht European Private Law Institute Working Paper No 2015/06, 2015) 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2644088  accessed 6 May, 5 

31 Ibid 5; Claes Sandgren, Rättsvetenskap för uppsatsförfattare: ämne, material, metod, 
argumentation och språk (5th edn, Norstedts Juridik 2021) 51. 
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legal analysis to accommodate new developments, including recent institu-
tional practice and evolving interpretations arising from broader societal 
change.32 This is particularly relevant in the context of climate change and 
SLR, where international law is increasingly confronted with legal questions 
that traditional doctrine did not anticipate. 

Doctrinal legal methodology serves three related aims: description, prescrip-
tion, and justification.33 First, the thesis seeks to describe and systematize the 
existing law governing statehood and continuity in international law by or-
ganizing legal principles, rules, judicial reasoning, and institutional practice 
into a coherent legal framework.34 In other words, it “provide[s] a language 
for discussion” and “create[s] the legal reality”.35 The thesis aims not merely 
to present isolated legal sources, but to examine how these sources relate to 
one another within the broader structure of international law. Second, since 
doctrinal legal research also has a prescriptive dimension in evaluating which 
legal interpretations and doctrinal developments most coherently fit within 
the existing legal system, the thesis does the same.36 This is particularly rele-
vant in relation to climate-induced territorial loss, where international law 
does not yet provide definitive answers and where emerging legal practice 
raises questions concerning how traditional doctrines should be interpreted 
under unprecedented circumstances. Third, the doctrinal method also serves 
a justificatory function by assessing whether evolving interpretations con-
cerning the continuity of statehood can be legally justified within the broader 
doctrinal structure of international law.37 The thesis, therefore, not only ex-
amines what the law currently is, but also evaluates the extent to which con-
temporary legal developments may legitimately support an evolving under-
standing of statehood and continuity. 

In doing so, the thesis primarily relies upon sources recognized under Article 
38(1) of the Statute of the International Court of Justice (ICJ), which provide: 

The Court, whose function is to decide in accordance with inter-
national law such disputes as are submitted to it, shall apply: 

a. international conventions, whether general or particular, es-
tablishing rules expressly recognized by the contesting states; 

b. international custom, as evidence of a general practice ac-
cepted as law; 

c. the general principles of law recognized by civilized nations; 

 
32 Smits (n 30) 7. 
33 Ibid 2. 
34 Ibid 8. 
35 Ibid 9; Terry Hutchinson and Nigel Duncan, ‘Defining and Describing What We Do: 

Doctrinal Legal Research’ (2012) 17 Deakin Law Review 83, 110. 
36 Smits (n 30) 10. 
37 Ibid 11-12. 
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d. subject to the provisions of Article 59, judicial decisions and 
the teachings of the most highly qualified publicists of the 
various nations, as subsidiary means for the determination of 
rules of law.38 

The above sources are commonly referred to as: (a) treaties; (b) customary 
law; (c) general legal principles; (d) court decisions and scholarly articles.39 
Article 38 distinguishes between primary and secondary sources of law. The 
first three (treaties, customary law, and general legal principles) are consid-
ered law-creating, whereas the last one (court decisions and scholarly arti-
cles) is law-identifying.40 In this thesis, materials examined include the Mon-
tevideo Convention on the Rights and Duties of States, the Charter of the 
United Nations, relevant General Assembly resolutions, judicial decisions, 
and advisory opinions of international courts and tribunals, and academic le-
gal scholarship concerning SLR, statehood, and continuity under interna-
tional law. Particular attention is given to the Montevideo criteria for state-
hood, doctrines concerning continuity of statehood, the work of the ILC, es-
pecially the work of the Study Group on Sea-Level Rise in Relation to Inter-
national Law, as well as the 2025 Advisory Opinion of the International Court 
of Justice (ICJ) on Obligations of States in Respect of Climate Change, in-
cluding relevant separate opinions and declarations by judges of the ICJ. Alt-
hough the outputs of the ILC are not formally binding, they carry significant 
authority as expressions of both codification and the progressive development 
of international law.41 

In addition to formal legal sources, the thesis also examines emerging State 
practice and institutional developments concerning continuity of statehood in 
the context of SLR. These materials include the 2023 Pacific Islands Forum 
Declarations, the 2023 Falepili Union Treaty between Australia and Tuvalu, 
and the 2024 Alliance of Small Island States (AOSIS) Declaration on Sea-
Level Rise and Statehood. These materials are not treated as binding legal 
rules in themselves, but rather as evidence of evolving opinio juris, institu-
tional endorsement, and the gradual development of international legal prac-
tice concerning continuity and territorial loss.42 Since there is no direct his-
torical precedent for the complete inundation of a State’s territory due to SLR, 

 
38 Statute of the International Court of Justice (adopted 26 June 1945, entered into force 
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40 Anders Henriksen, International Law (4th edn, OUP 2023) 22. 
41 Guido Acquaviva, ‘ICJ Advisory Opinions: The Binding Nature of the Content of Pro-

nouncements under Article 65 of the ICJ Statute’ (2024) https://papers.ssrn.com/sol3/pa-
pers.cfm?abstract_id=5029227 accessed 27 April, 11. 

42 State practice is the objective element of customary international law, referring to wide-
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are legally obliged or entitled to do so. North Sea Continental Shelf cases (Federal Republic 
of Germany/Denmark; Federal Repub-lic of Germany/Netherlands) (Judgment) [1969] ICJ 
Rep 3, para 77. 
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academic legal scholarship plays a particularly important role in identifying 
doctrinal tensions, conceptual developments, and possible interpretations of 
existing international law. The thesis therefore engages with scholarship on 
statehood, continuity, sovereignty, recognition, and deterritorialized state-
hood by authors such as Crawford, Rayfuse, Burkett, Wong, Sparks, Jain, 
Rouleau-Dick, Stoutenburg, and Green and Wewerinke-Singh, among others. 
Rayfuse and Burkett are given particular attention because the ILC directly 
engaged with their scholarship. The thesis also draws on scientific reports and 
climate-related materials as needed to establish the factual context of SLR 
and its implications for SIDS. In this regard, IPCC reports primarily serve to 
contextualize the physical and existential risks posed by SLR. 

Through doctrinal legal reasoning, the thesis analyzes the material and their 
relationship among legal principles, doctrines, judicial reasoning, and institu-
tional developments to assess whether the continuity of statehood can be rec-
onciled with the traditional territorial requirement of statehood. The analysis, 
therefore, moves beyond a purely descriptive account of legal rules and ex-
amines the coherence, interaction, and potential development of the legal 
framework. The thesis relies on established techniques of doctrinal legal rea-
soning, including deductive reasoning, analogy, and systematic interpreta-
tion.43 Deductive reasoning is used when applying established legal principles 
to the contemporary issue of climate-induced territorial loss, while analogical 
reasoning is employed where relevant to assess whether existing doctrines 
concerning continuity may extend to unprecedented circumstances involving 
disappearing territory. The thesis further evaluates how emerging institutional 
developments and State practice may influence the interpretation and devel-
opment of international law. The thesis approaches international law as a legal 
system whose rules and principles must be interpreted relationally rather than 
in isolation. The research, therefore, seeks to identify doctrinal consistencies 
and tensions within the law governing statehood and continuity. In doing so, 
the thesis aims both to clarify the present legal framework and to assess the 
extent to which contemporary developments may indicate an evolving under-
standing of statehood under international law. 

1.5 Delimitations 
This thesis focuses on the continuity of statehood for SIDS threatened by cli-
mate change–related SLR within the framework of international law. More 
specifically, the study investigates the relationship between the territorial re-
quirement of statehood and the emerging presumption of continuity reflected 
in doctrine, institutional developments, and State practice. The thesis is there-
fore limited to examining whether international law can accommodate conti-
nuity despite the loss of habitable territory and what implications such ac-
commodation may have for the doctrine of statehood. The thesis focuses on 
contemporary developments relating specifically to continuity and territorial 

 
43 Hutchinson and Duncan (n 35) 111. 
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loss rather than providing a complete account of climate change within inter-
national law more broadly. 

Several delimitations have been made in order to narrow the study and main-
tain focus on the research question. First, the thesis examines the continuity 
of already existing states rather than the creation of new states. The Montevi-
deo criteria are therefore analyzed primarily in relation to continuity, extinc-
tion, and adaptation rather than state creation as such. While broader theoret-
ical debates concerning declaratory and constitutive theories of recognition 
are discussed, they are only examined insofar as they are relevant to continu-
ity claims for SIDS facing inundation. Second, the thesis does not provide a 
comprehensive analysis of all legal consequences arising from climate change 
or SLR. Issues concerning climate mitigation obligations, State responsibility 
for greenhouse gas emissions, climate justice, reparations, and environmental 
governance are excluded from the thesis’s scope, except where necessary to 
contextualize the continuity debate. Similarly, the thesis does not provide an 
extensive examination of the law of the sea beyond what is required to under-
stand the relationship between maritime entitlements, territory, and continu-
ity. Third, although questions relating to migration, statelessness, refugee 
law, nationality, and human rights are closely connected to the situation of 
affected populations, these issues are not examined in depth. Reviewing the 
broader legal and humanitarian implications of displacement caused by SLR 
is a task that lies outside the scope of this thesis. Such questions are therefore 
addressed only briefly, where necessary, to illustrate the significance of pre-
serving statehood and international legal personality. Fourth, the study does 
not undertake empirical research concerning the practical operation of gov-
ernance arrangements for possible deterritorialized states. Although scholarly 
proposals concerning deterritorialized statehood and Nation Ex-Situ models 
are examined, they are analyzed primarily as doctrinal and conceptual re-
sponses to the continuity problem rather than as practical institutional blue-
prints. The thesis, therefore, does not assess in detail how such arrangements 
would function in practice. 

Finally, the thesis does not provide a detailed analysis of all international in-
stitutional developments related to climate change and SLR. Although the 
ILC's work on sea-level rise encompasses the law of the sea, protection of 
persons, and statehood, this thesis focuses primarily on the ILC’s work on 
statehood. Moreover, the 2024 advisory opinion of the International Tribunal 
for the Law of the Sea (ITLOS) is excluded from the thesis, as it does not 
address SLR in relation to statehood or the continuity of States. Similarly, the 
thesis does not intend to account for how the United Nations Framework Con-
vention on Climate Change (UNFCCC), the Kyoto Protocol, or the Paris 
Agreement under the United Nations (UN) climate change regime may be 
mobilized to preserve statehood, except for where their relevance is of im-
portance for understanding the context in which this thesis is situated. Nor 
does the thesis undertake a comprehensive analysis of individual State 
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statements submitted in response to the ILC’s work on sea-level rise, includ-
ing interventions in the United Nations Sixth Committee and other exchanges 
between the Commission and Member States. Such materials are considered 
only where they have been reflected in broader institutional developments or 
are otherwise directly relevant to the research question. Other international 
and regional developments are similarly addressed only where directly rele-
vant to the research question and the doctrinal evolution of continuity in in-
ternational law. 

1.6 Outline 
This thesis is divided into six chapters. Following the introductory chapter, 
Chapter 2 establishes the scientific and institutional background of the study 
by examining anthropogenic climate change, SLR, the UN climate change 
regime, and the particular vulnerability of SIDS. The chapter also outlines the 
structural challenges international law faces in responding to climate change 
and explains why SLR creates unprecedented legal questions concerning the 
statehood of SIDS. 

Chapter 3 examines the doctrine of statehood in international law. It traces 
the historical development of the concept of statehood, analyzes the Monte-
video Criteria and related concepts such as effectiveness, independence, sov-
ereignty, and UN membership, and then explores the concept of state conti-
nuity. The chapter then turns to the territorial requirement specifically and 
assesses whether international law permits a more flexible or functional un-
derstanding of territory. In this context, scholarly proposals concerning deter-
ritorialized statehood and Nation Ex-Situ models are examined as possible 
responses to climate-induced territorial loss, alongside critiques questioning 
the doctrinal and conceptual viability of continuity-based approaches. 
Through this analysis, the chapter primarily addresses the first sub-question 
concerning the extent to which existing international law supports a presump-
tion of continuity despite territorial loss. 

Chapter 4 analyzes contemporary institutional developments and emerging 
State practice concerning SLR and continuity of statehood. Particular atten-
tion is given to the work of the ILC, especially the Study Group on Sea-Level 
Rise in Relation to International Law, as well as the 2025 Advisory Opinion 
of the ICJ. The chapter also examines relevant regional and bilateral devel-
opments, including the Pacific Islands Forum Declarations, the Falepili Union 
Treaty, and the Alliance of Small Island States (AOSIS) Declaration, to assess 
whether an emerging presumption of continuity in relation to SIDS facing 
inundation can be identified in international law. The chapter thereby primar-
ily addresses the second sub-question concerning how institutional develop-
ments and State practice contribute to reconciling the presumption of conti-
nuity with the territorial requirement. 
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Chapter 5 examines the implications and tensions of reconciling continuity 
with the territorial requirement. The chapter discusses how such reconcilia-
tion affects foundational concepts of international law, including effective-
ness, recognition, sovereignty, and the adaptability of international law itself. 
It further evaluates the extent to which the presumption of continuity reflects 
an interpretation of existing doctrine or a broader transformation of the state-
hood framework. In doing so, the chapter primarily addresses the third sub-
question concerning the implications of such reconciliation for international 
law. 

Finally, Chapter 6 concludes the thesis by answering the primary research 
question and summarizing the main findings of the analysis. The chapter also 
reflects on the broader implications of the thesis for international law and 
identifies areas for future research. 
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2 Climate Change, Sea-Level Rise, and 
the Vulnerability of Small Island 
Developing States 

The legal questions surrounding the continued statehood of SIDS cannot be 
understood without regard for the physical phenomenon that gives rise to 
them. This chapter establishes the scientific and institutional context for the 
analysis that follows, accounting for how anthropogenic climate change is 
linked to SLR, outlining the existential threat confronting low-lying islands 
and SIDS, examining the UN climate change regime centered around the UN-
FCCC, the Kyoto Protocol, and the Paris Agreement, and briefly explaining 
the structural constraints that impede addressing climate change within the 
domain of international law. In doing so, the chapter provides the factual and 
institutional framework within which the subsequent doctrinal analysis of 
statehood, continuity, and territorial loss is situated. 

2.1 Anthropogenic Climate Change and Sea Level 
Rise  

The scientific consensus that human activity is the dominant driver of ob-
served warming since the mid-twentieth century is unequivocal. The IPCC, 
the authoritative body established by the UN to assess climate science, con-
cluded in its Sixth Assessment Report (AR6) that it is ”unequivocal that hu-
man influence has warmed the atmosphere, ocean and land”.44 The combus-
tion of fossil fuels has driven an unprecedented increase in atmospheric con-
centrations of carbon dioxide and other greenhouse gases. Global surface 
temperatures have risen by approximately 1.1 degrees Celcius above pre-in-
dustrial levels (1850–1900), with each of the last four decades successively 
warmer than any preceding decade since 1850.45  

SLR is one of the most apparent consequences of global warming and occurs 
through thermal expansion driven by ocean warming and land-based ice 
loss.46 Many changes resulting from past and future greenhouse gas emissions 
are irreversible for centuries to millennia, especially those in the ocean, ice 
sheets, and global sea level.47 Regional relative SLR is projected to continue 
throughout the twenty-first century in almost all parts of the world, with only 
limited exceptions in areas with significant geological uplift.48 Current pre-
dictions depend on different scenarios based on the degree of mitigation and 

 
44 IPCC, ‘Summary for Policymakers’ (n 4) 4. 
45 Ibid 4-5. 
46 Ibid 11. 
47 Ibid 21.  
48 Ibid 25. 
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continued usage of fossil fuels.49 In a worst-case scenario, the global mean 
sea level could rise up to more than 1 meter by 2100. Yet these estimates do 
not account for low-probability, high-impact outcomes such as potential ice-
sheet instability processes in Antarctica, which could produce SLR exceeding 
2 meters by 2100 under high-emission scenarios.50 As sea levels continue to 
rise, extreme coastal flooding events that historically occurred once every 
hundred years are expected to occur at least annually at more than half of the 
monitored coastal locations by 2100. This trend will significantly increase 
both the frequency and severity of flooding in low-lying coastal areas and 
accelerate erosion along most sandy shorelines. In coastal cities, the com-
bined effects of SLR, storm surges, and extreme rainfall are also expected to 
increase the likelihood of flooding.51 

2.2 The UN Climate Change Regime 
The UN climate regime is a multilateral framework designed to address 
global climate change, primarily centered around three key international in-
struments: the United Nations Framework Convention on Climate Change 
(UNFCCC), the Kyoto Protocol, and the Paris Agreement.52 This regime has 
evolved significantly since its inception in the late 1980s and early 1990s and 
serves several critical functions, such as facilitating negotiations, tracking, 
and enabling implementation of commitments in relation to mitigation, adap-
tation, and supervising compliance.53  

The UNFCCC, adopted in 1992 and entering into force in 1994, serves as the 
foundational ”constitution” for the international climate change regime.54 Its 
overarching objective is to stabilize atmospheric greenhouse gas (GHG) con-
centrations at a level that prevents dangerous anthropogenic interference with 
the climate system.55 The UNFCCC introduced the principles of ”common 
but differentiated responsibilities and respective capabilities” (CBDRRC), 
acknowledging that developed countries, due to their historical emissions, 
should take the lead in combating climate change and its adverse impacts.56 
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At the time of writing, the UNFCCC has 198 parties, comprising 197 states 
and the European Union (EU).57  

Building upon the UNFCCC, the Kyoto Protocol was adopted in Kyoto on 
December 11, 1997, and entered into force on February 16, 2005. It estab-
lished that legally-binding quantitative emission targets exist for industrial-
ized countries, so-called ”Annex I Parties”.58 The Protocol introduced three 
market-based mechanisms: Joint Implementation (JI), the Clean Develop-
ment Mechanism (CDM), and International Emissions Trading (IET), to en-
able states to meet their GHG emissions targets.59 Despite its ambitious na-
ture, the Kyoto Protocol was proven controversial, as evidenced by the ex-
tended period of the seven-eight-year period between its negotiations being 
finalized and its eventual entry into force.60  

The Paris Agreement, adopted at COP21 on the 12th of December 2015, 
marked a significant shift from a ”top-down” to a “bottom-up” approach to 
global climate governance.61 It aims to limit global warming to well below 
2°C, preferably to 1.5°C, compared to pre-industrial levels, and to enhance 
the ability to adapt to the adverse impacts of climate change.62 A key feature 
of the Paris Agreement is the requirement for all Parties to submit Nationally 
Determined Contributions (NDCs), outlining their climate action plans.63 
These NDCs are intended to be progressively more ambitious over time, fos-
tering a cycle of continuous improvement.64  The Paris Agreement is recog-
nized for its ambitious goals, extensive obligations, and compliance mecha-
nisms, and has been described as a monumental triumph.65 It has been said, 
however, that its success relies on the collective efforts stemming from the 
NDCs, which are a necessary complement to national governmental action.66  

Despite the existing architecture, climate change continues to pose excep-
tional challenges for both domestic and international law. Broadly speaking, 
international law has struggled to address collective action problems because 
it lacks strong enforcement mechanisms and can offer states only limited as-
surance that others will act in return. The challenges are multiple. First, 
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climate change affects almost every major area of domestic governance, in-
cluding energy, agriculture, transport, and urban planning, and carries major 
economic implications, all of which are undeniably politically contested ar-
eas. Second, the long-term existential effects of climate change are often 
placed in the background, while the short-term costs of addressing them and 
various political issues are placed in the foreground. Third, international co-
operation is complicated by the fact that states have vastly different interests, 
levels of responsibility, and capacities to respond.67 There are stark inequali-
ties in wealth, emissions profiles, and vulnerability to climate impacts. The 
states most responsible for greenhouse gas emissions are often not those fac-
ing the most severe consequences. At the same time, states hold divergent 
views about what constitutes a fair allocation of burdens and responsibilities. 
Small island states, for example, have strong incentives to support urgent ac-
tion because they face existential threats from SLR, even though their own 
emissions are negligible.68 Given these structural constraints, it is unsurpris-
ing that international law has so far had only limited success in effectively 
addressing climate change. 

2.3 Small Island Developing States 
SIDS, as recognized by the United Nations Office of the High Representative 
for the Least Developed Countries, Landlocked Developing Countries and 
Small Island Developing States (OHRLLS), are a distinct group of develop-
ing countries facing specific social, economic, and environmental vulnerabil-
ities.69 They were first recognized as a special case for both their environment 
and their development at the 1992 United Nations Conference on Environ-
ment and Development.70 They are located in the Caribbean, the Pacific, the 
Atlantic, the Indian Ocean, and the South China Sea.71 Fifty-eight countries 
and territories are presently classified as SIDS by the UN OHRLLS, with 39 
being UN member states and 18 being Non-UN Members or Associate Mem-
bers of the Regional Commissions, consisting of approximately 65 million 
people.72  

For SIDS, many of which have maximum elevations of only a few meters 
above current sea level, the implications of the trends described in the chapter 
are existential. The consequences manifest across several interconnected 
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dimensions. The most direct threat is the progressive loss of habitable land. 
SIDS may become uninhabitable well before the time of permanent inunda-
tion. By 2100, land areas home to 10% or more of the population of many 
SIDS are at risk of chronic coastal flooding or permanent inundation.73 By 
2100, if the global mean surface temperature remains at 1.5 degrees Celsius, 
more than 400,000 people will have been displaced due to permanent inun-
dation.74 Even before 2100, extreme sea-level events will increase in fre-
quency, rendering several atolls uninhabitable by 2050.75 It is important to 
note that there is variability in SIDS vulnerability, with the risk of islands 
becoming uninhabitable being the highest for atoll nations such as the Mar-
shall Islands or the Maldives.76 The effects of inundation are, however, not 
limited to the displacement of populations. Small islands face the loss of crit-
ical marine and coastal biodiversity and the ecosystem services on which 
communities depend. These impacts also threaten lives, homes, and infra-
structure, while undermining food and water security. In addition, SLR may 
cause significant economic disruption by damaging settlements and essential 
services, while weakening livelihoods in sectors such as fisheries, agriculture, 
and tourism.77 Natural disasters and slow-onset events require drastic 
measures such as population relocation and the challenges this entails. These 
challenges are compounded by SIDS limited institutional capacity, scarce fi-
nancial resources, and heightened vulnerability to systemic shocks.78  

2.4 Conclusion 
In light of the impact of SLR on SIDS, the question is no longer whether 
territory is central to statehood, but how international law responds when that 
territorial foundation is progressively eroded. The scientific realities of cli-
mate-induced SLR, together with the institutional responses embodied in the 
UN climate regime and the limitations that continue to constrain effective 
international action, illuminate the central legal problem examined in this the-
sis: whether the traditional doctrine of statehood, and particularly the require-
ment of a defined territory, can accommodate the continuity of states facing 
inundation. The following chapter addresses this question by examining the 
legal principles governing statehood and continuity and assessing the extent 
to which existing international law supports continuity despite territorial loss. 
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3 Statehood, Continuity, and the 
Territorial Requirement 

This chapter examines the concept of statehood and the extent to which it can 
accommodate the unprecedented challenge posed by climate-related SLR. It 
begins by tracing the historical development of statehood and the criteria tra-
ditionally associated with it, including related concepts such as effectiveness, 
independence, sovereignty, and the significance of UN membership in inter-
national practice, before turning to the doctrine of state continuity and the 
relationship between continuity, extinction, and recognition in international 
law. The chapter then explores whether the territorial requirement, long re-
garded as central to statehood, may admit of a more flexible or functional 
interpretation, including through concepts of deterritorialized statehood and 
the nation Ex-Situ. At the same time, the chapter engages with critiques ques-
tioning whether continuity-based approaches can adequately accommodate 
the permanent loss of territory within existing international law. Through doc-
trinal analysis of treaties, judicial decisions, institutional materials, and legal 
scholarship, the chapter systematizes and evaluates the legal principles gov-
erning statehood and continuity in order to assess whether existing interna-
tional law supports a presumption of continuity despite territorial loss.  

3.1 A Historical Background on Statehood 
Since the Peace of Westphalia in 1648, the nation-state has been regarded as 
the primary and universally accepted subject of international law.79 Conse-
quently, the concept of “statehood” has generated debate since the seven-
teenth century. However, statehood has historically been a concept that has 
not been clearly defined. Early conceptions, grounded in the natural law tra-
dition, understood the existence of states as primarily a political fact rather 
than a matter of legal regulation. Hence, scholars did not formulate any legal 
criteria for statehood. Instead, writers such as Grotius and Pufendorf con-
ceived of the state as a political community or association.80 During the eight-
eenth and nineteenth centuries, discussions were increasingly grounded in the 
positivist tradition, with questions of recognition and membership in the in-
ternational legal order becoming central.81 The debate regarding whether a 
state’s existence was dependent on the recognition of other states led to the 
development of the constitutive and declaratory theory of recognition.82 For 
example, Lauterpacht held the former’s view, arguing that recognition was a 
legal act that made a state a subject of international law.83 In contrast, the 
declaratory theory asserts that statehood is decided by a set of objective 

 
79 Boas (n 2) 156. 
80 Crawford, The Creation of States (n 19) 6. 
81 Ibid 12. 
82 Ibid 4-5. 
83 Ibid 19-20. 



26 

criteria, with scholars such as Charpentier noting that states can exist inde-
pendently from the recognition of other states.84  

During the late nineteenth and early to mid twentieth centuries, as states con-
sented to be bound by the League of Nations and later by the UN Charter, 
discussions of international personality and its connection to statehood 
emerged.85 Famously, Jellinek conceptualized the state as “Land, People and 
Ruler” and presumed that when these criteria are met, the state exists as a 
natural person.86 Such a view of statehood rested on the effectiveness of a 
government exercising authority over a defined territory and the people in-
habiting that territory.87 This understanding of statehood was reflected in Ar-
ticle 1 of the 1933 Montevideo Convention on the Rights and Duties of States, 
which is widely accepted as international customary law, that put forward 
four basic criteria: a permanent a) a permanent population; (b) a defined ter-
ritory; (c) government; and (d) capacity to enter relations with other states.88 
These criteria have naturally produced debate within modern scholarship. For 
example, Vidmar contends that they are better understood as descriptive fea-
tures of entities already regarded as states, rather than as legal criteria for cre-
ating statehood.89 On the other hand, and as mentioned earlier, Lauterpacht 
has argued that recognition should be treated as constitutive of statehood.90 
Meanwhile, scholars such as Shaw and Crawford have noted that additional 
criteria, such as independence and sovereignty, are necessary for a working 
definition.91  

3.2 Montevideo Criteria 
As demonstrated, the statehood doctrine has long been the subject of discus-
sion with competing views on its inherent content and description. Crawford 
has submitted that the concept of statehood is best understood as a form of 
legal standing within the international legal order rather than merely a collec-
tion of specific rights. To exist as a state, therefore, means possessing the 
capacity to exercise powers and assume responsibilities on the international 
level. 92 For the sake of understanding the concept of statehood itself, it is 
necessary to determine which entities possess it as a status. Specific criteria 
for when an entity qualifies as a state (statehood criteria) have therefore been 
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developed in international law. It is worth noting that statehood criteria are 
regarded as nominal and exclusionary. Hence, they exist not for obvious 
cases, but for instances of when statehood is unclear or borderline.93   

As a result of the Seventh International Conference of American States, the 
1933 Montevideo Convention on the Rights and Duties of States was adopted. 
Primarily dealing with the principle of non-intervention, it has come to be 
better known for its Article 1:  

The State as a person of international law should possess the fol-
lowing qualifications: (a) a permanent population; (b) a defined 
territory; (c) government; and (d) capacity to enter into relations 
with other States.94 

Although the Montevideo Convention is a regional treaty and therefore only 
formally binding upon its parties, Article 1 is often cited as the most widely 
accepted formulation of the criteria of statehood and as a point of departure 
for attempts to define the concept.95 Importantly, the provisions contained in 
Article 1 need to be read with Article 3, which stipulates: “The political ex-
istence of the state is independent of recognition by the other states…”.96 
Thus, the Montevideo Convention adopts a declaratory approach to state-
hood, according to which recognition by other states acknowledges its exist-
ence, rather than creating it. The provisions listed in Article 1 are therefore 
best understood as criteria to determine whether an entity qualifies as a state 
rather than constitutive elements that bring a state into existence. Statehood 
thus becomes a matter of fact, rather than law, in the sense that the criteria 
can be objectively recognized to prove the factual existence of a state.97 
Hence, the Montevideo criteria offer requirements for a new state to be estab-
lished and do not govern, for example, their continued existence as such.98 
Additionally, the Montevideo criteria are not mutually exclusive. Rather, they 
are best understood as interconnected.99  

It is also worth noting that the Montevideo criteria are based on a principle of 
effectiveness. Broadly speaking, the notion of effectiveness refers to the first 
three criteria (permanent population, a defined territory, and government), 
which are expressed in a government’s ability to maintain law and order over 
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a more or less defined territory and permanent population. Traditionally, how-
ever, effectiveness is understood in terms of the government criteria, reflect-
ing an interpretation that only a minimal level of law and order, along with 
basic institutional structures, is necessary.100 Notwithstanding either perspec-
tive, the notion of effectiveness takes expression in the Montevideo criteria. 
The following four subchapters will briefly outline the four criteria articulated 
in the Montevideo Convention before turning to additional concepts at the 
center of the Statehood doctrine.  

3.2.1 Permanent Population 
The population of a state consists of both the state nationals and its aliens.101 
In relation to the size of the population, international law does not prescribe 
a minimum population size, and both practice and doctrine suggest that the 
requirement includes both quantitative and qualitative elements.102 In quanti-
tative terms, even very small communities may suffice.103 For example, the 
population of Pitcairn, consisting of approximately fifty inhabitants, has been 
recognized in several UN General Assembly resolutions as capable of consti-
tuting a potential state population.104 At the same time, it must fulfill some 
qualitative aspects. This was affirmed in the Duchy of Sealand case, concern-
ing a former British coastal sea fort whose occupants claimed statehood.105 
Although the court accepted that international law does not prescribe a mini-
mum population, it held that a permanent population requires more than mere 
physical presence. It must involve a stable communal life, supported by basic 
infrastructure necessary for human existence, and a genuine intention to live 
together as an organized community. As Sealand’s alleged nationals were 
mostly occasional visitors and lacked meaningful communal ties, the court 
concluded that the requirement was not met.106 Accordingly, the notion of a 
“permanent population” is not defined solely by numbers, but by the existence 
of a stable and organized human community.107 

3.2.2 Defined Territory  
Territory refers to the physical area over which a state exercises sovereignty 
and jurisdiction.108 It includes both land and adjacent maritime zones such as 
its internal waters, archipelagic waters, and the territorial sea, as well as the 
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airspace above these areas.109 However, the size of such an area is not of im-
portance.110 Likewise, there is no demand for the territory to be contiguous 
between its parts, which would otherwise call into question the statehood for 
territories such as Alaska and Hawaii, as they are discontinuous from their 
“mainland”.111 Neither does a territory completely surrounded by the territory 
of another state infringe statehood.112 Furthermore, borders need not be de-
fined nor settled.113 For example, disputes between two states regarding the 
boundaries of their frontiers do not affect statehood.114 Such was, for exam-
ple, concluded in the case of Deutsche Continental Gas-Gesellschaft v Polish 
State, which held that, despite the absence of accurately delimited boundaries, 
at least some degree of consistency in the territory controlled by the state’s 
government was necessary.115 Likewise, the International Court in the North 
Sea Continental Shelf case articulated no need for a State to be fully delimited 
and defined.116 Put simply, the state must consist of an effectively governed 
and coherent territory.117  

3.2.3 Government 
The government refers to the political organization that governs and performs 
the State’s executive, legislative, and judicial functions.118 However, the gov-
ernment is to be regarded as an expression of a coherent political structure, 
rather than a fact of the mere existence of an apparatus with executive and 
legislative functions.119 Nontheless, it is the criterion upon which the other 
criteria depend, as international law defines territory by the extent of govern-
mental power over the territory and its population.120 However, international 
law does not define either the nature or extent of such governmental power 
except for “some degree of maintenance of law and order and the establish-
ment of basic institutions”.121 Ultimately, it is relative and therefore difficult 
to generalize.122 For example, even where central authorities lose control and 
public order breaks down, it does not void the existence of statehood.123 In 
either way, the government must be able to be “effective” in the sense that it 
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is independent from the influence of other states.124 Further, the structure of 
a state’s political organization varies and may be changed freely without af-
fecting its international legal personality.125 In other words, whether a state is 
a monarchy or a republic, unitary or federal, does not bear relevance for it to 
be a state. It should also be noted that the government need not be able to 
exercise its authority throughout its entire territory for the criteria to be con-
sidered fulfilled.126   

3.2.4 Capacity to Enter Into Relations With Other States 
It is essential for a state to be able to create legal relations with other units.127 
The State possesses its own legal personality, enabling it to possess rights and 
obligations.128 As such, a state’s capacity to enter into relations with other 
states is an expression of its sovereignty, meaning that it is independent and 
not subject to the authority of any other state. This capacity is therefore lim-
ited only by the sovereignty of other states and by international law.129 The 
capacity to enter into relations with other states can be seen as a combination 
of a State having an effective government and independence, enabling it to 
act independently on the international plane and act with other entities under 
international law.130 As the state’s capacity depends partly on the existence 
of an effective government capable of implementing its international obliga-
tions, and partly on its independence in external affairs, Crawford has made 
the case for the capacity to enter into relations with other states to be a con-
sequence of statehood, rather than a criterion.131 It is also worth noting that 
this capacity is not limited to states, as international organizations and other 
bodies within the sphere of international law can enter into relations with 
them.132  

3.2.5 Montevideo Criteria in International Practice 
Although the Montevideo Convention is formally a regional instrument, its 
criteria have been widely reflected in other legal instruments and international 
practice. For instance, the 1936 resolution of the Institut de Droit International 
defines a State as a politically organized society existing within a defined ter-
ritory, independent of other States, and capable of observing international ob-
ligations.133 Similarly, the 1949 Draft Declaration on the Rights and Duties 
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of States, adopted by the ILC, emphasizes key attributes of statehood, includ-
ing territorial jurisdiction and independence.134 While not formulated as ex-
plicit criteria, these provisions reflect the same underlying structure as the 
Montevideo framework. Further, the 1956 ILC draft articles on the law of 
treaties included a definition of a State comprising a population, a defined 
territory, a system of government, and the capacity to enter into international 
relations (although not codified).135 The same approach is evident in the 
Badinter Arbitration Commission in Opinion No. 1 in 1991, which described 
a State as a community consisting of a territory and population under an or-
ganized political authority, characterized by sovereignty.136  

Taken together, these examples demonstrate that the criteria set out in Article 
1 of the Montevideo Convention have been consistently reproduced across 
different legal contexts. It thus reinforces their status as the primary point of 
reference for determining statehood in international law.  

3.3 Independence and Sovereignty 
In addition to the Montevideo criteria, scholars have identified independence 
as a central requirement of statehood.137 Independence refers to the absence 
of subordination to any other state and the capacity to act autonomously in 
international relations.138 Importantly, in the context of being a criterion of 
statehood, its role varies. For example, a newly created state must demon-
strate a sufficient degree of independence in order to be recognized as such. 
In contrast, the independence of an existing state is protected by international 
law and can endure even where effective control is significantly reduced.139 
Accordingly, a state may continue to exist despite a substantial lack of inde-
pendence. For example, temporary instances of a lack of independence, such 
as during belligerent occupation, do not affect statehood.140 Likewise, as il-
lustrated by the Austro-German Customs Union Case, so long as a state is not 
legally subordinated to another state, it remains independent, even where it is 
subject to extensive international obligations or practical forms of depend-
ence.141 Further, independence can be understood as comprising both a fac-
tual and a legal dimension. Factual independence is linked to the criteria of 
territory as it refers to a state’s practical self-sufficiency, which depends on 
factors such as its size and the resources available to it. Legal independence 
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refers to the absence of subordination to another state’s authority, as men-
tioned above. When reduced to its legal dimension, independence becomes a 
formal status that may be attributed to an entity irrespective of its territorial 
situation. It remains contested, however, whether both the factual and legal 
dimensions must be satisfied for a state to be considered fully independent.142 

Closely tied to independence is sovereignty. Whereas statehood is understood 
as a status, sovereignty defines the state’s role on the international plane. Sov-
ereignty relies on the principles of sovereign equality and non-interference in 
the domestic affairs of a sovereign state and takes expression in both internal 
and external forms. The former focuses on a state’s ability to make and en-
force laws over its population within its territory.143 The latter, as explained 
in the judgment in the Island de Palmas case, stipulates that sovereignty, inter 
alia, means the right to exercise supreme, independent authority or jurisdic-
tion over a piece of territory. 144 Denoting the independence of the state in the 
international community.145 Sovereignty is sometimes used interchangeably 
with independence as a criterion for statehood. However, it is more accurately 
understood as a consequence of statehood, referring to the power a state can 
exercise. It has therefore been suggested that independence should be under-
stood as a criterion for statehood, while sovereignty refers to the legal effects 
that follow from it.146 

3.4 UN Membership 
A brief consideration of UN membership is warranted. International practice 
within the UN complicates a rigid reading of the criteria of statehood. Alt-
hough the UN Charter requires that only “States” may be admitted as mem-
bers in accordance with its Article 4, this notion has generally been inter-
preted as referring to statehood under general international law rather than 
constituting a definition in itself.147 At the same time, practice within UN or-
gans demonstrates a degree of flexibility in how the general statehood criteria 
are applied. This flexibility takes expression under Article 35(2) of the Char-
ter, which stipulates that a State that is not a member of the United Nations 
can ”bring to the attention of the Security Council or of the General Assembly 
any dispute to which it is a party if it accepts in advance, for the purposes of 
the dispute, the obligations of the pacific settlement provided in the...Char-
ter”.148 For instance, Indonesia was invited to participate in the Security 
Council in 1947 despite its statehood being the topic at hand. Similarly, a 
representative of Hyderabad was heard in the Security Council in 1948 
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regarding its status as a State.149 These examples illustrate that a strict legal 
classification of States has not precluded participation at the UN. 

Nonetheless, the ICJ in the Admissions Case has affirmed that applicants to 
UN membership must meet five requisite conditions: “(1) be a State; (2) be 
peace-loving; (3) accept the obligations of the Charter; (4) be able to carry 
out these obligations; and (5) be willing to do so”.150 Yet the practice sur-
rounding admission to membership also involves political considerations. For 
example, Bangladesh’s admission was initially vetoed by China, reportedly 
for political reasons, despite broad recognition of its statehood, and was fi-
nalized only after geopolitical tensions had eased.151 A further illustration of 
this is the case of the Federal Republic of Yugoslavia (FRY) in the 1990s. 
Following the dissolution of the Socialist Federal Republic of Yugoslavia 
(SFRY), the FRY claimed to continue the SFRY’s international legal person-
ality and, thus, its UN membership.152 However, the Security Council and 
General Assembly rejected this claim, determining that the FRY could not 
automatically continue the SFRY’s membership and instead should apply as 
a new member.153 Despite this, between 1992 and 2000 (until the FRY aban-
doned its claim of continuity of the SFRY), the FRY continued to engage in 
international legal relations, it paid UN contributions, was a party before the 
ICJ, and relied on treaties concluded by the SFRY.154 Thus, the FRY was 
widely regarded as a State in international law, yet its status within the UN 
was unsettled. This example illustrates that questions of state identity, conti-
nuity, and membership are not always resolved through the strict application 
of legal criteria. Instead, institutional practice may yield pragmatic, context-
specific outcomes that do not align with classical doctrine. This further sup-
ports the view that the application of statehood criteria within the UN frame-
work is not rigid, but mediated by political realities.  

UN membership has come to carry significant legal and political weight. Alt-
hough it is not formally constitutive of statehood, admission is regarded as a 
form of collective validation by the international community.155 In this sense, 
statehood emerges not as a rigid legal threshold but as a flexible, context-
dependent status, shaped not only by criteria but also by institutional practice. 
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This insight is particularly significant in the context of climate change, where 
SIDS’ continued membership in the UN may serve as a powerful indicator of 
the international community’s willingness to preserve their legal personality 
despite the erosion, or even loss, of their territorial base. 

3.5 State Continuity  
At first glance, the Montevideo criteria may appear to be arbitrary checklists 
for deciding whether an entity is to be regarded as a state. Yet international 
practice demonstrates that states are not static entities that are “either or”. 
Changes in territory, population, or governmental authority are common, and 
international law therefore assumes the continuity of states with state succes-
sion as its antithesis.156. State continuity refers to the persistence of a state as 
a legal entity over time, despite changes to its constituent elements.157 In this 
sense, the question of continuity is ultimately one of identity, namely, whether 
the State in question can be regarded as the same legal person over time.158 
Accordingly, a state still continues to exist despite significant changes to its 
territory, population, or governmental structure.159 

On state identity, Marek defined it as the continuity of a state’s international 
rights and obligations and regarded continuity as the dynamic expression of 
that identity.160 In this view, a state either continues to exist or becomes ex-
tinguished, with no room for temporary disappearance or re-emergence of a 
state.161 Linking state identity to continuity has, however, been criticized by 
O’Connell, arguing instead that the central issue should be whether existing 
legal relations and obligations continue after political change.162 Building on 
O’Connell’s critique, Craven has further highlighted the difficulty of relying 
on the concept of legal personality to determine questions of continuity or 
succession.163 More recent scholars, such as Crawford, argue that the weight 
ought to be placed on the existence of a persistent, identifiable political com-
munity, embodied in the State, and claim that the determination of continuity 
should be made with reference to statehood criteria.164 However, it has been 
submitted that the concepts of state continuity and statehood criteria are 
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separate legal issues, of which the former need not be strictly governed by the 
Montevideo criteria.165   

Nonetheless, determining state continuity involves an element of claim and 
recognition.166 A state’s claim to continuity has been highly influential in 
practice.167 Yet the claim alone is not determinative, as its success depends 
on the response to it. The FRY case is instructive. When the FRY claimed in 
1992 to continue the legal personality of the SFRY, the claim was widely 
rejected by the international community, and the FRY was denied automatic 
succession to the SFRY’s UN membership and treaty obligations.168 By con-
trast, when the Russian Federation asserted continuity with the USSR in 1991, 
the claim was accepted despite the fact that the traditional elements associated 
with state identity (territory, population, government) had changed substan-
tially between the USSR and the Russian Federation.169 Similarly, the Federal 
Republic of Germany’s (FRG) assertion of continuity following the unifica-
tion of Germany displays the importance of the claim. Albeit through a pro-
cess of voluntary accession of East Germany into the FRG, which retained 
the legal identity of the former East Germany, which was also recognized by 
the international community.170 Nevertheless, recognition also carries a tem-
poral quality in that, traditionally speaking, once a state is recognized, recog-
nition cannot be withdrawn.171 Somalia exemplifies this, as despite the com-
plete collapse of the central government after 1991, its statehood has never 
been formally revoked, because the recognition that sustained its international 
legal personality was never retracted.172 As these cases illustrate, continuity 
emerges not solely from factual circumstances in the presence of territory, 
population, or effective government, but from the interaction between legal 
criteria, the claiming state itself, and the recognition of the international com-
munity.  

This presumption of continuity is closely linked to the question of state ex-
tinction. Extinction occurs when a State ceases to exist as a legal entity, 
thereby triggering the rules of state succession found in customary law and 
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within the Vienna Convention on Succession of States in Respect of Treaties 
and the Vienna Convention on Succession of States in Respect of State Prop-
erty, Archives and Debts.173 However, this body of law is primarily designed 
to address situations in which a state undergoes changes to its borders, gov-
ernment, or degree of territorial control, while continuing to exist in a modi-
fied yet still recognizable form.174 Such continuity is therefore generally con-
ceived of in terms of continuance either as part of another pre-existing state 
or as an entirely new successor state.175 When it comes to extinction, interna-
tional law does not provide for definite criteria for such determination.176 Not-
withstanding this, it is generally assumed that there are three ways for a state 
to become extinct: merger, voluntary absorption, or dissolution.177 Albeit in 
cases where no successor state exists, and the predecessor state has been ren-
dered uninhabitable or has physically disappeared, as would be the case for 
SIDS facing inundation, this is not provided for by international law.178  

It is clear that extinction is exceptional, and a State is not extinguished merely 
by substantial changes in its territory, population, or government, nor even by 
a combination of such changes.179 Rather, international law adopts a strong 
presumption in favor of continuity against extinction.180 Disfavouring extinc-
tion reflects a broader concern for order and stability in international law, as 
once an entity has been “accepted” as a State, the rules governing its contin-
ued existence are applied with greater flexibility than those governing its cre-
ation.181 As is evident from the Badinter Commission: ”The dissolution of a 
State means that it no longer has legal personality, something which has major 
repercussions in international law. It therefore calls for the greatest cau-
tion”.182 It is also important to note that where the extinction of a state in-
volves serious violations of jus cogens norms in international law, the princi-
ple of legality prevails over that of effectiveness. If a state is extinguished in 
violation of such norms, states are required not to recognize the resulting sit-
uation and instead to continue recognizing the legal personality of the state 
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concerned, despite its lack of effectiveness.183 As was the case for the contin-
ued recognition of the annexed Baltic States by the Soviet Union.184 Despite 
the annexation of them after more than 50 years without territorial control, 
the Baltic states ”reemerged” as the same legal entities in 1991.185 The An-
nexation of Kuwait by Iraq is also illustrative as it was declared ”null and 
void” by the UN Security Council, which called ”for the restoration of Ku-
wait’s sovereignty, independence and territorial integrity and of the authority 
of its legitimate government”.186 

If one uses the Montevideo criteria as guidance in determining continuity, it 
should be noted that not all criteria are given equal weight. Rather, the appli-
cation of the criteria is flexible, with varying weights attached to each de-
pending on context.187 It has been submitted that the criteria of territory and 
population are given greater significance than the other criteria in Article 1 of 
the Montevideo Convention.188 This is reflected in practice, where the ab-
sence of an effective government has not been deemed sufficient to terminate 
statehood, as illustrated by Somalia between 1991 and 2004 and Afghanistan 
between 1989 and 1996, among others.189 Additionally, a distinction has been 
drawn between temporary and permanent defects in the criteria of state-
hood.190 In this regard, it has been argued that the permanent loss of a funda-
mental element, such as territory, cannot be remedied by the presumption of 
state continuity. Since territory cannot simply “reappear”, it does not consti-
tute a temporary defect.191 Yet, in the context of SIDS facing inundation, it 
has also been argued that state continuity should preserve statehood even in 
the absence of territory, as continuity reflects international law’s commitment 
to safeguarding substantive rights. In situations of crisis where such rights are 
at risk, state continuity would protect a people’s cultural, ethnic, and histori-
cal identity.192 From this perspective, statehood serves to protect these sub-
stantive rights. Consequently, the loss of territory does not necessarily pre-
clude the continued existence of the state de jure.193 Similarly, as Grant points 
out with reference to situations where the territory or its effective control has 
been temporarily ”lost” due to disputes over boundaries, or due to foreign 
occupation or a temporary breakdown of governmental organization: ”Once 
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an entity has established itself in international society as a state, it does not 
lose statehood by losing its territory or effective control over that territory”.194 

The importance of state continuity is not merely conceptual. Statehood deter-
mines access to fundamental aspects of the international legal order, including 
membership in international organizations such as the UN and the ability to 
stand before international courts and tribunals.195 For vulnerable states, par-
ticularly SIDS, the preservation of statehood is therefore essential for the pro-
tection and enforcement of their rights under international law. The Montevi-
deo criteria can inform continuity, but they do not necessarily govern it, and 
significant changes to a state’s population, territory, and government do not 
necessarily entail a state’s extinction. Yet, the presumption of continuity does 
not imply that a State persists indefinitely regardless of circumstances. If 
changes become too extensive, the State’s continued existence may be called 
into question. Nevertheless, international law sets a high threshold for such a 
conclusion.  

3.6 Relaxing the Territorial Requirement 
As reflected in the Montevideo criteria, territory constitutes one of the condi-
tions necessary for an entity to qualify as a state. As discussed above, these 
criteria are commonly understood to reflect the principle of effectiveness, in 
that a government maintains law and order over a more-or-less defined terri-
tory and a permanent population.196 From this perspective, the territorial re-
quirement is not to be seen as an isolated criterion, but rather as an enabling 
factor for effectiveness. At the same time, the function extends beyond effec-
tiveness. It provides the spatial framework within which jurisdiction is de-
fined, authority is exercised, and the relationship between the state and the 
population is organized. As put by Wong: ”…the state must have a nucleus, 
so to speak, in which to locate itself”.197 Doctrine, however, has offered dif-
ferent views on the link between territory and effectiveness. On the one hand, 
associated with scholars such as Kelsen, territory is understood as a conse-
quence of the establishment of a legal order. Where effective governance ex-
ists, territory represents the spatial sphere within which that legal order oper-
ates.198 On the other hand, as advanced by scholars such as Crawford, territory 
constitutes a prerequisite for effectiveness, as it provides the framework 
within which authority can be exercised. 199 Although these approaches differ, 
both link territory closely to the state’s functioning. Whether understood as a 
precondition or a consequence, territory has traditionally been an integral 
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component of the state’s ability to maintain order, exercise jurisdiction, and 
act within the international legal system.200  

Accordingly, international law has traditionally treated territory as a neces-
sity. However, as noted earlier, state practice demonstrates that the territorial 
requirement is not applied strictly. It is sufficient that a state possesses “some” 
territory; its size, precise delimitation, or even the existence of boundary dis-
putes does not preclude statehood. Moreover, the case of the Sovereign Mili-
tary Hospitaller Order of Saint John of Jerusalem, of Rhodes and of Malta 
(hereafter the Sovereign Order of Malta or the Order) has demonstrated that 
the absence of territory has not prevented the order from engaging as a sov-
ereign entity in international law. The Order was established in the early elev-
enth century and exercised sovereign authority over territory until its expul-
sion from Malta in 1798.201 Although it made several attempts to regain ter-
ritorial control, these were unsuccessful, and it has not possessed sovereign 
territory since then. In 1834, the Order established its seat in Rome, where it 
remains today. Its headquarters in Rome enjoys extraterritorial status but does 
not constitute sovereign territory.202 Despite the absence of a territorial base, 
the Order maintains diplomatic relations with a large number of states and 
has been granted observer status at the UN.203 Even though it is not recog-
nized as a state in international law, the Sovereign Order of Malta has histor-
ically been regarded as a sovereign international subject, demonstrating that 
the absence of territory does not entirely preclude participation in the interna-
tional legal system.204  

A similar, albeit exceptional, example is provided by the Holy See. Following 
the annexation of the Papal States in 1870, the Holy See exercised no territo-
rial sovereignty until the establishment of Vatican City in 1929.205 Neverthe-
less, it retained international legal personality throughout this period, as evi-
denced, for example, by the continued accreditation of diplomats to the Holy 
See and the persistence of its treaty-making capacity. As Crawford notes, the 
Holy See’s international position was, at least in part, independent of its ter-
ritorial competence.206 Although this example is sui generis and cannot be 
directly applied to all cases of statehood, it nevertheless illustrates that inter-
national legal personality and representative authority have, in exceptional 
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cases, been maintained despite the absence of territorial control. The case of 
the Sovereign Order of Malta and the Holy See amply illustrates that sover-
eignty and nation can be separated from territory, and that the territorial re-
quirement and international law can accommodate and accept sovereign non-
territorial entities. 

Governments-in-exile further illustrate the functional yet non-territorial na-
ture of sovereignty. International law has long recognized governments-in-
exile, allowing them to continue exercising authority even when detached 
from their territory.207 Traditionally, such governments have emerged either 
because of external events, such as occupation or annexation, or because of 
internal upheavals such as civil war.208 Once recognized, governments-in-ex-
ile maintain all the powers that the de jure government of a State can exercise 
extraterritorially, such as the ability to conclude treaties, perform diplomatic 
representation, and exercise jurisdiction over nationals abroad, since they are 
not a separate legal subject, but an organ of the state they continue to repre-
sent.209  

The above points to a certain flexibility, suggesting that maintaining effec-
tiveness is not necessarily tied to a rigid territory but rather to the capacity to 
organize and exercise authority within a spatial domain. As Jain highlights, it 
raises the question of whether territory is strictly necessary for effectiveness, 
or whether it has historically constituted the primary means through which 
effectiveness has been realized.210 If the latter is the case, the territorial re-
quirement may be understood as flexible rather than absolute. Such a view 
finds support in Marek’s competence theory.211 By conceptualizing territory 
as the spatial scope of jurisdiction, it emphasizes the functional role of terri-
tory in enabling the exercise of state authority, rather than treating it as an 
essential attribute of statehood in itself.212 Building on this functional under-
standing of territory, it becomes possible to question whether the link between 
territory and statehood remains valid in all scenarios and under all circum-
stances. Jain points out that, inter alia, technological developments, globali-
zation, and the increasing acceptance of extraterritorial jurisdiction have 
weakened the exclusive link between territorial control and the exercise of 
authority.213 The fact that territory facilitates effectiveness is palpable, but so 
is its apparent functional nature. 

Sparks has elaborated on the notion of functional territory, rethinking territory 
not primarily as a fixed physical land but as the functions it performs in state-
hood. On this view, territory matters less because of its material existence as 
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land, and more because it has historically served as a mechanism for deline-
ating authority. That is, for allocating jurisdiction, organizing governance, 
and enabling a political community to exercise self-determination.214 As he 
argues, the central function of territory in international law is not constitutive 
in itself, but instrumental. It defines the space within which a political com-
munity governs itself and prevents other States from exercising authority 
there within.215 From this perspective, the essential concern is not territorial-
ity, but whether the functions traditionally enabled through territory, such as 
jurisdiction, political organization, and collective self-rule, can continue to be 
exercised.216 This shifts attention from territory as physical land to territory 
as a functional concept. Under this approach, the coherence of the political 
community, rather than geographical boundedness, is primary. As such, ter-
ritory is understood as a consequence of community and self-determination, 
rather than a precondition.217 This opens the possibility that the delineating 
function of territory might be maintained through alternative legal and insti-
tutional arrangements even where land is lost or submerged. Functional terri-
tory thus supports the argument that continuity may be preserved if a State 
retains the capacity to organize authority, represent its people, and sustain 
jurisdictional claims, including its maritime zones, despite territorial inunda-
tion. Further, Vidmar has argued that territory is better understood as a legal 
and social construct rather than a natural fact.218 A spatial area becomes “ter-
ritory” not simply by virtue of its physical characteristics, but through pro-
cesses of legal delimitation and political organization.219 As Kelsen has ad-
vanced, natural features such as rivers or mountains do not inherently consti-
tute borders.220 Rather, they acquire legal significance only through human 
decision-making and recognition. Vidmar makes the point that territory is 
thus not merely land, but a legal construct.221  Similarly, this understanding 
challenges the assumption that territory must necessarily be conceived as a 
fixed physical foundation of statehood, and instead suggests that its role is 
shaped by how authority is organized and recognized within a particular legal 
order.  

This has particular significance in the context of SIDS facing inundation. If 
territory is required primarily because it enables the organization and exercise 
of authority, then the loss of territory does not necessarily entail the loss of 
statehood, provided that a sufficient degree of authority can be maintained 
through alternative means. Conversely, if such authority cannot be sustained 
without a territorial base, the loss of territory may call into question the 
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continued existence of the state. In either case, the territorial requirement 
should not be understood as an isolated or rigid criterion, but rather as flexible 
and not strictly defined in all circumstances. Notwithstanding this flexibility, 
the existing doctrine remains premised on the assumption that some form of 
territorial basis continues to exist. Both classical interpretations and contem-
porary practice largely concern situations in which territory is reduced, dis-
puted, or temporarily lost, rather than permanently disappearing. In this sense, 
the legal framework governing statehood and continuity has developed in re-
lation to transformations of territory, rather than to its complete absence. The 
prospect of entire states losing their habitable territory due to climate change, 
therefore, presents a different challenge. This raises the question of whether 
the territorial requirement can be reinterpreted to accommodate such scenar-
ios, or whether new conceptualizations of statehood are required. It is within 
this context that the notion of deterritorialized statehood emerges as a poten-
tial response to the limitations of the traditional framework. 

3.6.1 The Deterritorialized State and the Nation Ex Situ 
The possibility of disappearing states has been discussed since the 1980s, 
though initially with an early focus on climate refugees.222 In the 1990s, Ca-
ron and Soons drew attention to the implications of sea-level rise for maritime 
zones, suggesting that fixed baselines would, inter alia, facilitate climate 
change adaptation.223 However, it wasn’t until 2010 that the concept of the 
deterritorialized state in the context of climate-related SLR was articulated. It 
was Rosemary Rayfuse who first proposed that a state could continue to exist 
as a subject of international law as a legal response to the existential threat 
posed by SLR to low-lying island states. Rayfuse argues that the disappear-
ance of territory should not automatically result in the extinction of state-
hood.224 Instead, she ponders whether the recognition of a new category of 
statehood in which a state may continue to exist as a deterritorialized sover-
eign entity, even after the loss of physical territory, is the solution. Under this 
model, the state would persist through a governing authority representing its 
displaced population, maintaining international legal personality and retain-
ing control over its maritime entitlements, particularly its exclusive economic 
zone and continental shelf.225 

A central argument she deploys is that international law can sever territory 
from sovereignty and thus respond to the problem of disappearing states with-
out extinguishing their sovereign rights.226 Rather than forcing affected 
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populations into solutions based on absorption by other states or reducing 
them to climate refugees, deterritorialized statehood would preserve them as 
political communities.227 Rayfuse presents this as a more just response, as 
many threatened island states have contributed little to climate change yet 
stand to suffer its gravest consequences.228 Furthermore, Rayfuse links deter-
ritorialized statehood to the proposal to freeze maritime baselines despite 
SLR. If statehood can continue after territorial loss, these states could retain 
jurisdiction over their maritime zones and use the revenues from marine re-
sources to support displaced populations.229 Rayfuse further argues that the 
idea is not as radical as it may seem, as international law already contains 
precedents for separating sovereignty from territory. She points to the Sover-
eign Order of Malta and the historical status of the Holy See to support her 
broader claim that international law is flexible enough to recognize sover-
eignty beyond strict territorial control.230 Preserving maritime entitlements 
through frozen baselines and deterritorialized statehood would promote 
“peace, stability, certainty, fairness, and efficiency in oceans governance” 
while also functioning as a climate change adaptation strategy.231 Though she 
acknowledges such a status may be transitional rather than permanent, she 
presents it as a necessary innovation to ensure that territorial loss does not 
automatically entail the legal and political extinction of the State.232 

Maxine Burkett develops and significantly expands the concept of deterrito-
rialized statehood through her proposal for the Nation Ex-Situ, arguing that 
climate change may require a reconfiguration of statehood and international 
law.233 Her central claim is that states rendered uninhabitable by SLR should 
not lose sovereignty, but rather continue as sovereign deterritorialized nations 
in perpetuity, retaining legal personality, citizenship, and rights under inter-
national law.234 Burkett defines the Nation Ex-Situ as a new category of state-
hood in which a displaced nation continues to exist through a government 
capable of exercising authority at a distance.235 The Ex-Situ nation would pre-
serve the rights and benefits of sovereignty despite territorial loss and would 
act in the interests of its citizens wherever relocated. This model is justified 
as an ethical and legal response to the plight of small island states facing ex-
istential threats despite their minimal contribution to climate change and the 
inadequacy of the traditional Westphalian order.236 She situates the Nation 
Ex-Situ within a “post-climate era”, an epoch in which climate change forces 
deeper transformations in law and political order.237 In this sense, 
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deterritorialized nationhood is not merely an emergency solution for disap-
pearing states, but an example of the legal evolution climate change demands. 
She links the proposal to continuity of statehood and prevention of stateless-
ness, emphasizing the strong presumption in international law against state 
extinction.238 She argues that international law already contains flexibility for 
such innovation, as she, similarly to Rayfuse, points to the Sovereign Order 
of Malta and the Holy See, while also illustrating the flexibility through the 
existence of governments-in-exile, and quasi-sovereign actors like the Euro-
pean Union.239 Through concepts of “roots and routes”, she contends that po-
litical community can persist across dispersed populations, and that a “vir-
tual” or deterritorialized nation can sustain identity, culture, and long-distance 
sovereignty even without territory.240 

A distinctive contribution of Burkett’s argument is her proposal for a modi-
fied political trusteeship system to support Ex-Situ statehood.241 Drawing in-
spiration from the UN Trusteeship Council, she proposes an interim and then 
permanent governing arrangement in which elected trustees from the dis-
placed nation would administer the affairs of the Ex-Situ state.242 This author-
ity would thus manage citizenship, diplomatic representation, maritime re-
sources, and the protection of their diasporic populations, while preserving 
self-governance and sovereign equality.243 Importantly, this is not framed as 
external administration or guardianship, but as a tool for continued self-de-
termination, serving as the political and cultural nucleus of the deterritorial-
ized state.244 According to Burkett, the Nation Ex-Situ offers a legally plausi-
ble, normatively just, and institutionally workable response to disappearing 
states.245 By preserving sovereignty without territory, grounding governance 
in trusteeship, and reconceiving statehood in the post-climate era, she argues 
that international law can adapt to prevent territorial loss from entailing the 
extinction of nations. 

3.6.2 Critiques of Continuity-based Approaches 
While the preceding analysis has demonstrated that international law pos-
sesses doctrinal resources to accommodate the continuity of SIDS facing in-
undation through the presumption of continuity and with a functional per-
spective on territory, this position is not without significant scholarly chal-
lenge. For example, Ori Sharon argues that fighting to preserve the state after 
submersion is, paradoxically, a disservice to island-state populations.246 Sha-
ron’s contention is that legal scholars advancing the continuity position “are 
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more concerned with theoretical legal questions than the real challenges is-
land states will inevitably face”.247 What the people of sinking states actually 
need, Sharon argues, are options for communal resettlement, and continued 
statehood directly undermines those options.248 Similarly, Derek Wong is 
critical of relying on the presumption of state continuity as a sufficient solu-
tion for SIDS facing inundation. He accepts that continuity plays an important 
role in international law by promoting stability and explaining why states do 
not easily “disappear” when one element of statehood is weakened.249 How-
ever, he argues that this presumption cannot, on its own, determine what hap-
pens when territory is completely lost. In particular, Wong stresses that inter-
national law lacks a clear rule on this issue, leaving continuity without a clear 
doctrinal answer.250 He further points out that continuity has mainly been ap-
plied in situations involving defects in government or control, not the total 
and permanent loss of territory. Unlike political authority, territory cannot re-
emerge, which limits the analogy to other cases of continuity. For that reason, 
Wong argues that it is unclear whether the loss of territory can still be treated 
as a mere “defect” within the existing framework.251 Wong concludes that 
while continuity is a useful consideration, it cannot resolve the problem of 
“sinking states” and that international law would likely need to rely on “nec-
essary legal constructs” to prevent immediate extinction and manage the con-
sequences in a way that preserves stability.252  

Moreover, Michel Rouleau-Dick identifies two competing understandings of 
continuity. The first, which he calls the “ratchet” doctrine, treats continuity 
as a strong presumption against state extinction, suggesting that once state-
hood is achieved, it is difficult to lose, even in extreme circumstances such as 
the disappearance of territory and population.253 In contrast, the “sameness” 
doctrine understands continuity only as a question of identity rather than sur-
vival.254 Here, the presumption of continuity functions to determine whether 
a state remains the same legal entity over time despite internal or external 
changes.255 Rouleau-Dick argues that existing state practice to a greater extent 
supports the sameness approach rather than the ratchet model. He therefore 
argues that relying on the presumption of continuity as a basis for “deterrito-
rialized” statehood is conceptually weak and potentially misleading, unless 
the gap between these two doctrines is more rigorously addressed.256 It is sub-
mitted that, as will be shown by the following chapter, practice is bridging 
the gap between the ratchet model and the sameness model as the presumption 
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of continuity is increasingly being anchored in state practice and the sources 
of international law, which Rouleau-Dick likewise acknowledged to be a pos-
itive outcome for the survival of islands facing territorial inundation.257 

Additionally, Susannah Willcox challenges the continuity debate from a dif-
ferent angle, not by rejecting continuity, but by arguing that the entire frame-
work rests on a flawed “minimum threshold” account of statehood that is in-
capable of accommodating the reality of climate inundation.258 Willcox pro-
poses that an alternative approach understands the criteria of statehood not as 
a rigid minimum threshold, but as a set of overlapping similarities and rela-
tionships among state-like entities. It thereby creates conceptual room to con-
sider forms of statehood in which sovereignty and self-determination are no 
longer tied to territory.259 This reframing implies that continuity arguments 
that work within the Montevideo criteria, seeking to show that territory can 
be reinterpreted or effectiveness reconceived, are ultimately constrained by 
the very paradigm they seek to modify. 

3.7 Conclusion 
This chapter has shown that the traditional statehood doctrine, while histori-
cally grounded in territoriality and effectiveness, is neither as rigid nor as ter-
ritorially absolute as classical formulations may suggest. Through an exami-
nation of the historical development of statehood doctrine, the Montevideo 
criteria, state continuity, and scholarship on relaxing the territorial require-
ment, the chapter has demonstrated that statehood in international law has 
always contained a significant degree of flexibility. Although territory has 
long been treated as a central element of statehood, international law and 
practice reveal that its significance lies not simply in physical land as such, 
but in the functions territory enables: the organization of authority, the exer-
cise of jurisdiction, and the preservation of political community. 

Continuity, rather than extinction, is the prevailing presumption in interna-
tional law. States have historically endured despite profound transformations 
in territory, government, and effectiveness, and extinction remains excep-
tional and disfavored. This suggests that the Montevideo criteria, while rele-
vant to state creation, do not necessarily provide a rigid framework for deter-
mining a state’s continued existence. In this light, emerging theories of func-
tional territory, deterritorialized statehood, and nation Ex-Situ should not be 
understood as wholly detached from existing doctrine, but rather as attempts 
to develop principles already latent within it, in response to climate change. 
At the same time, the chapter has shown that disagreement persists over 
whether continuity-based approaches can adequately accommodate the per-
manent loss of territory within existing international law. These tensions 
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reveal that, although international law contains doctrinal resources capable of 
supporting continuity despite territorial loss, the prospect of complete territo-
rial disappearance nevertheless poses challenges that traditional doctrine does 
not fully address. Existing law was developed primarily in response to terri-
torial transformation, occupation, or succession, rather than to the permanent 
disappearance of habitable territory. It is precisely here that SLR exposes the 
limits of classical understandings of statehood and necessitates engagement 
with the question of whether international law can adapt. This question forms 
the basis for the next chapter, which turns to contemporary legal develop-
ments and State practice to assess whether such adaptation is already under-
way. 
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4 Institutional Developments 
This chapter examines how contemporary international law has responded to 
the question of whether statehood can endure despite climate-related territo-
rial loss. First, it considers the ILC’s work, particularly the Study Group on 
Sea-Level Rise, as the most systematic effort to assess the implications of 
SLR for statehood and to articulate possible legal responses. Second, it ex-
amines the contribution of the ICJ, especially its 2025 Advisory Opinion on 
climate change, as an authoritative judicial pronouncement that reinforces and 
partly develops these questions. Third, it turns to emerging regional and State 
practice, including declarations and treaty arrangements, to assess how these 
legal developments are being operationalized. Through doctrinal analysis of 
judicial decisions, institutional materials, and emerging State practice, the 
chapter evaluates the extent to which contemporary developments support a 
presumption of continuity and contribute to reconciling continuity with the 
territorial requirement under international law. 

4.1 The International Law Commission  
The ILC is a subsidiary organ of the UN General Assembly, established in 
1947 through General Assembly Resolution 174 (II) with the mandate to pro-
mote the ”progressive development of international law and its codification” 
under Article 13(1)(a) of the UN Charter.260 Composed of thirty-four mem-
bers elected by the General Assembly and serving in their personal capacity 
as independent legal experts, importantly not as representatives of their gov-
ernments, the Commission is designed to reflect the world’s principal legal 
systems and civilizations.261 Over the course of more than seven decades, the 
ILC has produced several crucial instruments in different areas of interna-
tional law, including the draft articles that became the basis for the Vienna 
Convention on the Law of Treaties, the Vienna Convention on Diplomatic 
Relations, and the draft articles on Responsibility of States for Internationally 
Wrongful Acts. 

While the Commission’s outputs are not themselves legally binding, they 
carry exceptional authority as statements of existing law and as catalysts for 
its progressive development. Its draft articles and conclusions are often cited 
by international courts and tribunals, invoked by States in diplomatic practice, 
and its outputs largely fall into the category of ”teachings of the most highly 
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qualified publicists” on which international courts and tribunals may rely ”as 
subsidiary means for the determination of rules of law”.262  

4.1.1 Study Group on Sea Level Rise in Relation to 
International Law 

The ILC’s engagement with SLR represents the most authoritative attempt by 
an international body to systematically assess whether, and how, international 
law can accommodate the prospect of states losing their territorial foundation. 
At its seventieth session in 2018, the Commission decided to include ”sea-
level rise in relation to international law” in its long-term program of work.263 
The following year, at the seventy-first session in 2019, the topic was for-
mally added to the Commission’s active agenda, and an open-ended Study 
Group was established, co-chaired on a rotating basis by five members: Bog-
dan Aurescu, Yacouba Cissé, Patrícia Galvão Teles, Nilüfer Oral, and Juan 
José Ruda Santolaria.264 The Study Group’s mandate was structured around 
three subtopics: the law of the sea, statehood, and the protection of persons 
affected by sea-level rise.265 The Study Group’s work was concluded after 
over six years’ worth of work, across successive sessions of the Commission. 
It produced a series of issue papers, additional papers, and a Secretariat mem-
orandum before the final report was adopted in 2025.266  

The first issues paper, co-authored by Bogdan Aurescu and Nilüfer Oral, ad-
dressed the potential impact of SLR on baselines, maritime zones, and bound-
aries under the United Nations Convention on the Law of the Sea (UN-
CLOS).267 A central concern was whether baselines, the low-water lines from 
which maritime zones are measured, should be treated as ”ambulatory” (shift-
ing landward as coastlines recede) or ”fixed” (preserved at their historically 
declared positions).268 The Study Group drew on the prior work of the ILA, 
whose ”Committee on International Law and Sea Level Rise” had by 2018 
identified an emerging body of State practice, particularly among Pacific Is-
land States and Territories, in favor of preserving existing maritime zone 
claims notwithstanding physical changes to coastlines, which the ILC 
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similarly would come to conclude in their final report.269 The Study Group 
documented a clear trend in State practice towards treating baselines and mar-
itime zone limits as fixed rather than ambulatory, thereby preserving the mar-
itime entitlements of affected States even as their physical coastlines re-
cede.270 The convergence between the findings of the ILA and the emerging 
practice of States affected by SLR provided an important foundation for the 
Study Group’s subsequent work on statehood. 

The second issue paper, co-authored by Patrícia Galvão Teles and Juan José 
Ruda Santolaria, partly confronted the question at the heart of the present the-
sis: what happens to statehood when territory becomes uninhabitable or sub-
merged? 271 The paper examined the traditional criteria for statehood codified 
in the 1933 Montevideo Convention and assessed the effects of the loss of 
one or more of these criteria due to SLR. In the final consolidated report, the 
ILC concluded that there is a strong presumption in favor of continuity of 
statehood for States whose land territory is partially or completely sub-
merged.272 As Aurescu has reflected upon, there is a strong presumption for 
continuity of statehood even if territory is fully underwater because of SLR, 
and it is necessary for maintaining a coherent approach, considering the study 
group’s conclusions on the preservation of maritime zones, since, in accord-
ance with UNCLOS, only States are entitled to maritime zones.273  

In their final report, the ILC concluded that the presumption of continuity is 
grounded in the right of States to preserve their existence, territorial integrity, 
and peoples’ right to self-determination and is linked to legal stability, cer-
tainty and predictability, the soverign equality of States, permanent sover-
ingty of State over their natural resources, the maintenence of international 
law peace and security, equity and justice, and international cooperation. 
They likewise concluded that it is essential to avoid a situation of loss of na-
tionality and statelessness. It was additionally concluded that the preservation 
of statehood correlates with the right of peoples, including Indigenous Peo-
ples, to self-determination.274 It was also underscored that, in preserving their 
rights, states particularly affected by SLR are entitled to take measures avail-
able to them under international law in response to varying levels of submer-
sion of land surfaces or challenges to habitability, while upholding their 
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obligations under international law.275 The importance of international coop-
eration was also underlined as essential, particularly between those affected 
by SLR and other entities in the international community.276 

In the additional paper to the second issue paper, the ILC confronted the 
scholarly proposals concerning deterritorialized statehood and Nation Ex-Situ 
models. Although the ILC acknowledged the proposals, the commission did 
not endorse them and instead expressed skepticism about creating a new cat-
egory of international actors.277 The creation of a nation Ex-Situ distinct from 
the pre-existing state “would create serious difficulties”, as the international 
legal order remains fundamentally state-centered: only states are members of 
the UN, only states possess rights over maritime zones under UNCLOS, and 
only states can access institutions such as the ICJ.278 The ILC suggests that 
state territory should be understood to include both unsubmerged and sub-
merged land, together with maritime areas under state jurisdiction, so that 
submergence would not necessarily entail the state’s sovereignty being extin-
guished.279 In accordance with this view, the submergence of land does not 
necessarily extinguish the state or its sovereignty. As such, the ILC favors 
preserving sovereignty through the continuity of the state rather than by cre-
ating a new legal entity. Additionally, the ILC rejected the proposal to mobi-
lize the Trusteeship Council as a governance mechanism for deterritorialized 
states. The Commission found such proposals unviable, arguing the Trustee-
ship Council was designed for non-self-governing territories and is incompat-
ible with the sovereign equality of existing independent states, especially UN 
member states.280  Although skeptical of deterritorialized statehood and Ex-
Situ statehood, the ILC did not dismiss the need for international institutional 
responses. Instead, it pointed to international cooperation as a crucial re-
sponse for addressing the challenges posed by disappearing territory.281 Thus, 
rather than legal innovation through new forms of statehood, the ILC empha-
sized adaptation through cooperative support within the existing international 
order. Additionally, the ILC underscored that there is no one-size-fits-all re-
sponse. Rather, there are different alternatives depending on the circum-
stances of each case, which may be set out in bilateral or multilateral agree-
ments.282 

At the seventy-sixth session in 2025, the Study Group had before it the final 
consolidated report of the Co-Chairs, which addressed the law of the sea, 
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statehood, and the protection of persons, as well as the Study Group’s draft 
final report proposed by the Co-Chairs. The Commission adopted the final 
report of the Study Group and concluded its consideration of the topic on the 
26th of May 2025.283 The ILC’s work, implicitly through the endorsements 
of member States and increasingly explicitly, rejects the proposition that the 
loss of territory through inundation would automatically terminate the state-
hood of SIDS. This position stands in tension with a “classical” reading and 
understanding of statehood, under which states that permanently lose effec-
tiveness also lose their statehood.284 The ILC’s endorsement of the presump-
tion of continuity aligns with this doctrinal trajectory, effectively closing the 
door on the most strict interpretation of the Montevideo criteria as requiring 
the physical persistence of all four elements in perpetuity. It remains unclear, 
however, what the scope of the presumption is. As the effects of climate 
change on SIDS would be permanent, if the presumption articulated by the 
ILC is understood as applicable temporarily, it may prove insufficient to ad-
dress the permanent, irreversible character of territorial loss through inunda-
tion. 

Throughout their investigation, the ILC outlined several modalities through 
which statehood, or at a minimum its core attributes, might be maintained, 
transformed, or reconstituted. Territorial cession or assignment was presented 
as one possible modality, either with or without a transfer of sovereignty.285  
In the first scenario, another State could transfer sovereignty over a portion 
of its territory to an endangered State, thereby allowing the latter to reconsti-
tute itself territorially elsewhere and preserve its statehood.286 In the second 
scenario, territory could be made available without transferring sovereignty 
through an arrangement that permits the affected State and its population to 
relocate while maintaining a distinct governmental and political identity.287 A 
second modality submitted was association with another State, whereby an 
endangered State could maintain its sovereignty while entering into a formal-
ized relationship with a larger State. Such an arrangement may involve shared 
citizenship, external assistance, and varying degrees of cooperation while pre-
serving the associated State’s independent status.288 A third possibility is the 
creation of confederations or federations.289 A confederal model would pre-
serve the sovereignty of participating States while embedding them within a 
common political structure to pursue shared purposes.290 A federal model 
goes further by integrating the affected State into a larger sovereign entity 
while potentially preserving sub-state autonomy, identity, and in some cases 
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even limited external capacities.291 A fourth alternative is unification or mer-
ger with another State, under which the affected State would be absorbed into 
an existing State. Unlike association or federation, this option generally im-
plies the cessation of separate international personality, though the ILC notes 
that an arrangement could be agreed to preserve the ceeding states’ cultural 
or group identity.292 Beyond these modalities, the ILC also considered hybrid 
arrangements that combine elements from multiple modalities. These include 
joint sovereignty, highly autonomous territorial arrangements, differentiated 
citizenship regimes, and constitutional models that divide competences 
among multiple authorities.293 The significance of these proposals lies in the 
fact that they share the premise that sovereignty and political community may 
be adaptable rather than territorially fixed. In any manner, the ILC does not 
prescribe a single model, leaving this question for future development by 
States and scholars alike. 

It is worth noting that the ILC’s conclusions did not emerge in a vacuum. The 
ILA had engaged with the legal implications of SLR well before the ILC took 
up the topic. The ILA’s Committee on Baselines under the International Law 
of the Sea first flagged the problem in 2008 when it was established, eventu-
ally concluding during the Sofia Conference in 2012 that existing law did not 
offer adequate solutions to, inter alia, the consequences of landward baseline 
shifts, including total territorial loss and the consequent loss of maritime 
zones.294 Building on this foundation, the ILA established a ”Committee on 
International Law and Sea Level Rise”, which produced resolutions and a 
comprehensive report adopted at the Association’s 78th Biennial Conference 
in Sydney in August 2018.295 The ILA Committee’s identification of a trend 
toward legal certainty and stability in State practice was, as proven above, 
echoed and subsequently endorsed by the ILC.   

4.2 The International Court of Justice 
The ICJ is the principal judicial organ of the UN.296 Under Article 65 of the 
ICJ Statute, the Court may give advisory opinions on ”any legal question” at 
the request of authorized organs, principally the UN General Assembly and 
the Security Council, as well as other UN organs and specialized agencies 
authorized by the General Assembly.297 Crucially, states are not parties to an 
advisory opinion and cannot request advisory opinions, which therefore al-
lows the Court to consider sensitive legal questions that states might 
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otherwise be unwilling to submit to it. Consequently, no State is obliged to 
be involved, and no State is bound by the opinion.298 Yet, advisory opinions 
carry significant legal influence as they are considered authoritative state-
ments of the law.299 Illustratively, research shows that advisory opinions 
prompt states and international organizations to conform their conduct to the 
Court’s determinations.300 However, it is also important to note that, in situa-
tions involving serious jus cogens violations, advisory opinions can have erga 
omnes legal effects.301 Notwithstanding their non-binding nature, advisory 
opinions are treated as authoritative pronouncements upon the current state 
of international law.302 

4.2.1 ICJ Advisory Opinion on the Obligations of States in 
Respect of Climate Change 

The ICJ’s Advisory Opinion on Obligations of States in Respect of Climate 
Change, delivered on 23 July 2025, represents the first occasion on which the 
principal judicial organ of the United Nations addressed the intersection of 
climate change, SLR, and the legal status of threatened States.303 The pro-
ceedings originated in General Assembly Resolution 77/276, adopted on 29 
March 2023 at the initiative of a core group led by Vanuatu.304 The request 
submitted to the ICJ by the General Assembly concerned the obligations of 
states with respect to climate change and the legal consequences of these ob-
ligations, especially with regard to, inter alia, SIDS and other vulnerable de-
veloping countries.305  

Regarding SLR, the Court provided several observations. Firstly, it acknowl-
edged the widespread concern, especially from small island and low-lying 
States, that rising seas should not reduce existing baselines, maritime entitle-
ments, or maritime boundaries, even where coastlines recede, or territory be-
comes submerged.306 Secondly, it is considered that, while UNCLOS requires 
States to establish and publicize charts and coordinates of maritime zones, the 
Court found no provision obliges States to revise these due to SLR. Once 
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lawfully established, maritime zones can remain fixed.307 Thirdly, the Court 
recognized that rising seas threaten territorial integrity, sovereignty over nat-
ural resources, and may affect the exercise of the right to self-determination, 
particularly for vulnerable States.308 Fourthly, and importantly, the Court was 
of the view that ”…once a State is established, the disappearance of one of its 
constituent elements would not necessarily entail the loss of its statehood”.309 
Fifthly, and finally, given that SLR is a common concern of humankind, the 
Court emphasized that international cooperation is not optional but a legal 
obligation, requiring States to work together to address its consequences.310 

On the question of state continuity, the Court was cautious. It acknowledged 
the link between SLR and the exercise of self-determination but stopped short 
of making an explicit, definitive pronouncement on whether statehood per-
sists in the event of total territorial submergence. The opinion did not directly 
employ the language of a ”presumption of continuity of statehood” that the 
ILC used. Hence, the Court’s findings on statehood remain underdeveloped, 
leaving the ILC’s conclusions as the more detailed and elaborate treatment of 
the question. Notably, in his separate opinion appended to the Advisory opin-
ion, Judge Aurescu, formerly a member of the ILC’s study group on SLR, 
took a stance in favor of States endangered by SLR.311 In his view, there is a 
clear rule of state continuity based on, inter alia, the principle of legal stabil-
ity, security, certainty, and predictability, and argues for an obligation of third 
states to recognize the continued statehood and maritime entitlements of de-
territorialized states.312 In Judge Tomka’s separate declaration, when speak-
ing of the ICJ conclusions that the disappearance of a state’s constituent ele-
ments does not necessarily entail the loss of statehood, he stated that there is 
no doubt that here the ICJ “…has in mind the disappearance of the territory 
of a State in case it becomes completely submerged as a result of sea-level 
rise”.313 Meanwhile, he expressed doubt as to whether there is a customary 
legal basis for extending the presumption of continuity to climate-threatened 
states, as cases of continuity have historically concerned temporary disrup-
tions.314 Yet he acknowledged the emerging State support for preserving the 
international legal personality of small island States affected by climate 
change, which, however, has yet to amount to a rule in customary interna-
tional law.315 In either way, Judge Bhandari and Judge Sebutinde, who 
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respectively amended separate opinions, advocated for an even stronger 
stance in favor of state continuity.316  

Nevertheless, by confirming that SLR engages the right to self-determination, 
the Court embedded the issue within the framework of peremptory norms. 
Green and Wewerinke-Singh argue that this linkage reinforces the case for 
state continuity.317 If the international community were to reject the possibil-
ity of statehood enduring even in the face of total submergence, the effects on 
self-determination would be ”severely exacerbated”, particularly given that 
the affected peoples bear minimal responsibility for the anthropogenic emis-
sions driving SLR.318 Furthermore, the Court’s confirmation that there is no 
obligation to update maritime charts strengthens the argument for continuity 
as it effectively preserves the economic and jurisdictional foundation upon 
which the statehood of SIDS depends.  

In sum, the ICJ’s Advisory Opinion provides authoritative confirmation that 
climate change and SLR engage fundamental norms of international law, in-
cluding the principles of international cooperation and self-determination. 
However, on state continuity, it defers to the work of the ILC, leaving the 
presumption of continuity to be operationalized through State practice, insti-
tutional endorsement, and future judicial development.319 

4.3 Regional and State Practice  
Beyond the work of the ILC and the ICJ, emerging State practice further sup-
ports the presumption of continuity. Recent declarations and treaty arrange-
ments demonstrate how States are beginning to operationalize continuity in 
response to climate change–related SLR. The following examples illustrate 
the extent to which this presumption is being reflected in contemporary prac-
tice. 

4.3.1 Falepili Union 
The Australia-Tuvalu Falepili Union Treaty, signed by Tuvalu and Australia 
on 9 November 2023, represents the most concrete bilateral instrument yet to 
operationalize state continuity in the face of climate change–related SLR.320 
The treaty proceeds from the premise that Tuvalu’s statehood should not be 
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extinguished even if its territory becomes uninhabitable or submerged. Arti-
cle 2 (2)(b) acknowledges that “the statehood and sovereignty of Tuvalu will 
continue, and the rights and duties inherent thereto will be maintained, not-
withstanding the impact of climate change-related sea-level rise.”321 The sig-
nificance of this article lies in that it is the first public and binding rejection 
of any state of the traditional view that inhabitable land is necessary for State 
continuity, a clear departure from classical statehood doctrine.322 By embed-
ding the continuity commitment in a binding treaty, the Falepili Union Treaty 
converts the presumption articulated through the ILC and other fora into a 
legal obligation between two parties. As such, it consolidates the presumption 
and establishes precedent for other states to follow. In combination with the 
treaty’s migration provisions, which enable Tuvaluan citizens to live and 
work in Australia, it suggests that the state’s identity is maintained inde-
pendently of where its nationals reside.323 Thus reciprocating the view that 
the state need not be determined by its territoriality. Additionally, the treaty 
illustrates a path toward the international community recognizing the conti-
nuity of statehood amid climate-related SLR. Such recognition can thus foster 
a new understanding of effectiveness, sustained by treaty commitments, 
recognition, and institutional participation.  

4.3.2 2023 Pacific Islands Forum Declaration 
The 2023 Pacific Islands Forum (PIF) Declaration represents one of the most 
significant collective expression of state practice on the question of statehood 
continuity in the face of climate change–related SLR. Adopted at the 52nd 
Pacific Islands Forum Leaders Meeting in the Cook Islands in November 
2023, the Declaration affirms the presumption of continuity of statehood.324 
The Declaration builds upon the earlier 2021 PIF Declaration on Preserving 
Maritime Zones, which had already stated Forum members’ intention to 
maintain their maritime zones and the rights and entitlements flowing from 
those zones, notwithstanding the effects of SLR.325 The 2021 declaration fo-
cused primarily on the maritime dimension and the members of the PIF hav-
ing no obligation to update their baselines, while the 2023 declaration ex-
tended the logic to the question of statehood.326 The declaration’s significance 
lies in its character as a state practice that articulates a shared legal position 
on a question of existential concern. As such, it formulates opinio juris.327 
The PIF Declaration consolidated the Pacific position in a form that 
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subsequent ILC deliberations were further influenced by.328 Furthermore, the 
Declaration positions state continuity not as an end in itself but as a precon-
dition for the continued exercise of sovereign responsibilities toward affected 
populations, and links it to the right to self-determination.329 Similarly to the 
Falepili Union Treaty, it fosters the view that the statehood of States facing 
climate-related SLR need not extinguish the statehood of affected States.  

4.3.3 2024 AOSIS Declaration on Sea-Level Rise and 
Statehood  

The 2024 Alliance of Small Island States (AOSIS) Leaders Declaration on 
Sea Level Rise and Statehood, adopted in September 2024, further represents 
a pivotal example of state practice supporting the continuity of statehood for 
SIDS facing inundation.330 Whereas the 2023 PIF Declaration consolidated a 
regional consensus on the presumption of statehood continuity among Pacific 
states, the AOSIS Declaration extended it to the full membership of the Alli-
ance, including thirty-nine SIDS spanning the Caribbean, the Pacific, the At-
lantic, and the Indian Ocean, thereby transforming a Pacific position into a 
cross-regional one.331 The AOSIS Declaration builds directly on the founda-
tion laid by the 2023 PIF Declaration. The declaration proceeds on the prem-
ise that the continuity of statehood in the face of climate change-related SLR 
is, inter alia, consistent with principles such as territorial integrity, self-deter-
mination, independence, and the state’s right to preservation.332  The AOSIS 
Declaration carries the additional weight of endorsement by heads of state 
and government, which reinforces the opinio juris. Additionally, the Decla-
ration affirms that the sovereignty and statehood of SIDS are protected 
against the effects of SLR, and that rights and entitlements attributed from 
maritime zones should be maintained notwithstanding physical changes to 
coastlines.333 By bringing together States from all around the world, it demon-
strates that the presumption of continuity commands support across the entire 
community of states most directly affected by SLR. 

4.4 Conclusion 
Each instrument and development discussed in this chapter demonstrates that 
the presumption of continuity has increasingly evolved from a theoretical 
proposition into a principle reflected in contemporary international law and 
practice. The ILA provided the initial doctrinal foundation. The ILC Study 
Group developed the analytical framework, dividing the topic into the law of 
the sea, protection of persons, and statehood. The ICJ’s 2025 Advisory 
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Opinion reinforced this emerging approach by recognizing that the disappear-
ance of a constituent element of statehood need not necessarily result in the 
loss of statehood. The 2021 PIF Declaration specifically addressed maritime 
zones. The 2023 PIF Declaration extended the logic to statehood itself. The 
Falepili Union Treaty translated the commitment into a binding bilateral ob-
ligation, and the 2024 AOSIS Declaration globalized the consensus, carrying 
it beyond the Pacific to encompass the full community of vulnerable island 
states. Taken together, they constitute a cumulative body of evidence that is 
difficult to dismiss as merely aspirational or regional. 
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5 Implications and Tensions  
This chapter examines the implications of the emerging presumption of con-
tinuity for SIDS facing climate-induced territorial loss. It does so by analyz-
ing four interconnected tensions. First, it considers the implications for effec-
tiveness. Second, it examines the significance of recognition and the relation-
ship between continuity and political acceptance. Third, it explores the con-
sequences for sovereignty and the exercise of sovereign authority despite ter-
ritorial loss. Finally, it considers the adaptation of international law itself and 
whether the presumption of continuity reflects an interpretation of existing 
doctrine or a broader transformation of the statehood doctrine. Through a doc-
trinal evaluation of these issues, the chapter assesses the coherence and im-
plications of reconciling continuity with the territorial requirement and exam-
ines what such reconciliation means for the doctrine of statehood in interna-
tional law. 

5.1 Effectiveness 
A central tension in discussions of continuity concerns the relationship be-
tween maintaining statehood and preserving its meaning in a doctrinal sense. 
Much of the rationale supporting continuity despite territorial loss implicitly 
or explicitly depends on relaxing the principle of effectiveness. However, the 
more relaxed the effectiveness is, the harder it becomes to define the mini-
mum content that statehood must keep if the concept is to maintain a clear 
meaning. Historically, effectiveness has never been interpreted rigidly. As il-
lustrated in Chapter 3, states have endured occupation, governmental col-
lapse, territorial fragmentation, and extended periods of dysfunction without 
their statehood being regarded as extinguished. Continuity has historically 
served precisely to moderate strict applications of effectiveness. Nonetheless, 
these examples mostly involve situations in which deficiencies in the classical 
criteria were considered temporary, reversible, or exceptional, assuming that 
the state could regain some territory. SIDS facing inundation raises a qualita-
tively different problem. It does not involve a temporary interruption of ef-
fectiveness, but a potentially permanent transformation. Yet, if a State may 
persist despite the permanent disappearance of territory, a dispersed popula-
tion, and only weak forms of governmental authority, it becomes difficult to 
determine whether effectiveness functions as a threshold at all, or whether the 
presumption of continuity has become detached from the fundamental as-
sumptions that underpin the statehood doctrine. Put differently, if effective-
ness can be relaxed to the point where neither territory, population, nor gov-
ernance needs to subsist in a traditional sense, one may ask whether continuity 
preserves the state or merely a legal label. 

It is submitted that institutional practice partly complicates this question ra-
ther than resolving it. The ILC, the ICJ, and emerging State practice all sup-
port a presumption of continuity, yet they do not confront what becomes of 
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effectiveness itself. Indeed, one could argue that much of this practice does 
not abandon effectiveness so much as reinterpret it, treating effectiveness less 
as territorial control and more as the sustained capacity to organize authority 
and maintain legal relations. The emphasis in the ILC’s work on preserving 
governmental identity, maintaining legal relations, and protecting self-deter-
mination suggests an understanding of effectiveness increasingly tied to in-
stitutional capacity rather than territorial control. Likewise, instruments such 
as the Falepili Union Treaty arguably imply that effectiveness may be sus-
tained through treaty structures, recognition, and bilateral arrangements. 
While the ILC supports continuity, it rejected deterritorialized statehood as a 
new legal category, leaving unclear how a State with permanently submerged 
territory would, in practice, satisfy even a different notion of effectiveness. In 
this sense, the presumption of continuity might be more developed as a prin-
ciple against extinction than as a practical explanation of how a deterritorial-
ized State would continue to operate. A related difficulty is that much of the 
supportive practice focuses on preserving legal status rather than demonstrat-
ing continued governance capacity. The preservation of maritime zones, con-
tinued UN membership, or treaty recognition may support continuity, but they 
do not by themselves show how governmental effectiveness would operate 
once territory is lost. This leaves open whether continuity solves the effec-
tiveness problem or bypasses it. 

This tension reveals an underlying uncertainty about the presumption of con-
tinuity. On the one hand, one could hold that continuity is exceptional because 
it undermines a strict conception of effectiveness in order to protect the State. 
On the other hand, one might argue that continuity is assumed before effec-
tiveness in assessing statehood. The former preserves classical doctrine 
through exception, while the latter may transform doctrine itself. It is submit-
ted that distinguishing between them matters because continuity is often per-
suasive when framed as an exception to traditional doctrine, while such argu-
ments may in fact depend on reinterpreting that doctrine at a deeper level. 
This problem is particularly visible in proposals for deterritorialized state-
hood. Rayfuse and Burkett seek to preserve continuity by arguing that state-
hood may survive even without an inhabitable territory, provided a displaced 
population, a government, and international recognition remain. The strength 
of these proposals is that they offer a way to avoid extinction without aban-
doning sovereign identity. Yet they also raise a difficulty. The more continu-
ity depends on treating territory or effectiveness in highly flexible ways, the 
more uncertain it becomes what minimum content statehood still requires. 
While such proposals may preserve the State, they do so by loosening the 
criteria that have traditionally defined it, thereby creating uncertainty. At the 
same time, insisting too strongly on classical effectiveness creates the oppo-
site problem. It risks treating formal criteria as decisive even where doing so 
would undermine values international law also seeks to protect, including sta-
bility, self-determination, and the preservation of legal personality. The 
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tension, therefore, is not simply whether effectiveness matters, but how far it 
can be adapted without losing its limiting function. 

5.2 Recognition 
A second tension concerns whether continuity ultimately rests on legal prin-
ciple or political acceptance. Much of the argument supporting the presump-
tion of continuity is framed in terms of legal stability, the protection of self-
determination, and the preservation of the State’s legal personality and asso-
ciated rights. At the same time, continuity has never operated independently 
of recognition. As previously illustrated, recognition has often been integral 
to sustaining continuity claims. The tension, therefore, is not whether recog-
nition matters, but whether SIDS facing inundation may require recognition 
to perform a more constitutive role than in prior continuity cases. If continuity 
increasingly depends on sustained recognition despite weakened factual ful-
fillment of the traditional criteria associated with statehood, it becomes nec-
essary to ask whether it is still preserved through existing legal doctrine or 
maintained through continued political support from other States.  

If continuity depends in practice upon recognition, institutional participation, 
and political support, its preservation appears contingent upon the very polit-
ical discretion it is often argued should not determine statehood. As such, it 
may come to depend more heavily on recognition as territory, population, and 
effective government become less capable of anchoring statehood. In ordi-
nary cases, recognition may evidence an obvious legal reality. In marginal 
cases, it may serve to constitute such a reality. The situation at hand blurs the 
distinction between declaratory and constitutive understandings of statehood, 
which continuity arguments often rely upon by treating recognition as ac-
knowledging statehood rather than sustaining it. Emerging institutional prac-
tice both strengthens and complicates this tension. On one reading, the PIF 
and AOSIS declarations can be understood as evidence that recognition is 
consolidating into opinio juris supportive of the presumption of continuity. 
On the other hand, their significance may itself demonstrate how dependent 
continuity has become on recognition. 

Nevertheless, the more continuity relies on declarations, treaty commitments, 
and institutional endorsement, the more difficult it becomes to separate legal 
entitlement from the political practice sustaining it. A similar ambiguity arises 
regarding continued membership in the UN. As discussed, UN membership 
is not formally constitutive of statehood, yet it carries considerable legal and 
political significance as a form of collective validation by the international 
community. For SIDS facing inundation, continued participation in the UN 
would likely be regarded as powerful evidence of continuity. At the same 
time, this highlights the extent to which continuity may depend upon institu-
tional acceptance. If continued statehood is partly inferred from continued 
membership, the question arises whether membership merely reflects an ex-
isting legal status or actively sustains it. It remains to be seen what would 
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happen to SIDS’ UN membership if they are inundated when the waves be-
come too violent to tame. 

This raises a further tension. If recognition becomes the mechanism through 
which continuity is sustained despite diminishing effectiveness, does conti-
nuity remain grounded in law, or does it survive because the international 
community chooses to uphold it? Albeit the political dimension of recogni-
tion may not necessarily undermine continuity. One might argue that it re-
veals that statehood involves an interaction among fact, law, and recognition. 
From this perspective, the continuity of SIDS facing inundation may not rep-
resent an exception to statehood doctrine so much as reveal more clearly a 
tension already embedded within it, namely that statehood has never de-
pended on factual criteria alone. Yet, if the continued existence of a State 
facing inundation depends indefinitely on the political will of other States to 
uphold it, continuity may remain vulnerable to shifts in political support. The 
concern, therefore, is not simply whether continuity is grounded in law or 
supported by recognition, but whether international law can preserve conti-
nuity without making its survival contingent on ongoing political endorse-
ment. The ICJ’s cautious treatment reinforces this ambiguity. Although the 
Court acknowledged that the disappearance of a constituent element need not 
terminate statehood, it stopped short of articulating a full rule of continuity, 
effectively leaving operationalization to State practice and institutional en-
dorsement. That restraint may support continuity by leaving space for practice 
to develop, but it also underscores that continuity is presently dependent 
partly on recognition rather than grounded in clear legal criteria. 

5.3 Sovereignty 
The presumption of continuity in the context of SIDS facing inundation as-
sumes that sovereignty may persist despite territorial disappearance. Yet this 
assumption raises a tension not necessarily about whether sovereignty sur-
vives as a legal consequence of statehood, but about how sovereign authority 
can be exercised and how far independence can be maintained, given that 
continuity increasingly depends on cooperative arrangements with other 
States. In formal terms, sovereignty may be preserved through sustained legal 
personality, diplomatic representation, nationality, and maritime entitle-
ments. Yet if displaced populations reside permanently under the jurisdiction 
of host States, governmental functions are exercised remotely or through co-
operative arrangements, and political authority depends substantially upon 
external support, it becomes necessary to consider how far the powers ordi-
narily associated with sovereignty remain. Although a State may retain inter-
national personality, treaty capacity, and formal sovereign rights, it would 
exercise much of its authority through host States or institutional arrange-
ments. Under such circumstances, continuity can maintain sovereignty while 
changing the practical ways through which sovereign powers are exercised. 
It remains to be seen, however, what the nature of such sovereignty would be 
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and if that would fundamentally call their international legal personality into 
question.  

The Holy See and the Sovereign Military Order of Malta, however, demon-
strate that international law recognizes entities capable of diplomatic repre-
sentation, treaty relations, and external authority despite atypical territorial 
arrangements. While these are not precedents for submerged States, they 
sharpen the concern that SIDS facing inundation might retain UN member-
ship, maritime rights, and diplomatic representation while exercising many 
governmental functions through host-State arrangements. In such a scenario, 
continuity may preserve legal personality and formal sovereign status while 
leaving unresolved whether sovereign authority remains fully preserved in 
substance. Several modalities discussed by the ILC, including association, 
federation, territorial cession, and hybrid arrangements, preserve continuity 
through shared or mediated exercises of authority rather than exclusively ter-
ritorial expressions of sovereignty. Likewise, the Falepili Union illustrates 
that mechanisms designed to preserve continuity may involve significant 
trade-offs. While the Falepili Union serves as evidence that statehood can en-
dure despite displacement, it is important to consider that the commitments 
may affect Tuvalu’s freedom in external affairs. While not necessarily negat-
ing sovereignty or legal independence, such arrangements may preserve con-
tinuity while generating forms of dependence that raise questions about the 
exercise of external sovereignty, even if they do not amount to legal subordi-
nation. There is, therefore, a risk that continuity may preserve statehood while 
a State’s sovereign autonomy is increasingly “watered down”. Consequently, 
a paradox emerges. The more international cooperation is required to preserve 
continuity after territorial loss, the less independence may be required. Yet 
denying continuity on such a basis may simply reproduce an overly rigid con-
ception of sovereignty and independence, which is submitted to stand in the 
way of international law’s ability to adapt to climate change. The concern, 
therefore, is not primarily whether sovereignty can exist without territory, but 
whether it can remain meaningful in practice rather than become merely a 
formal legal status maintained through international cooperation. 

5.4 Adaptation of International Law 
Underlying these concerns is the adaptation of international law itself. Much 
of the response to SLR has rested on the proposition that international law 
possesses sufficient flexibility to adapt without abandoning its foundations. 
Yet such flexibility raises questions about its limits. These developments in-
dicate that accommodating continuity requires a reinterpretation of core ele-
ments of statehood, particularly the territorial requirement. The challenge, 
therefore, lies in how far such adaptation can proceed while maintaining a 
coherent concept of statehood. The difficulty is that both a rigid interpretation 
and a more flexible approach threaten the authority of doctrine, albeit in op-
posite ways. A rigid application of traditional criteria may render interna-
tional law incapable of responding to the effects of climate change on SIDS. 
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Yet an adaptive reading risks altering doctrine in ways that may weaken its 
coherence and predictability, particularly if continuity is sustained without a 
clear principled basis or widespread support.  

At the same time, adaptation is not only found in doctrine but also in practice. 
The growing body of institutional and State practice clearly indicates that de-
velopment is already underway. The ILC’s conclusions, the ICJ Advisory 
Opinion, the PIF declarations, the Falepili Union Treaty, and the AOSIS Dec-
laration together indicate an emerging practice in support of the presumption 
of continuity despite territorial loss. Taken together, these developments sug-
gest not merely that adaptation is occurring through practice, but that practice 
itself may be shaping doctrine. Although these developments do not conclu-
sively settle the legal question, they substantially alter the doctrinal landscape. 
Arguments favoring the extinction of statehood following territorial loss must 
now engage not only with the ILC’s analysis and the broader scholarly debate, 
but also with an emerging body of State practice and opinio juris originating 
from the States most directly concerned. This process is not unique to the law 
of statehood. International law has previously responded to the challenges 
posed by climate change through the gradual development of the UN climate 
regime. The progression from the UNFCCC to the Kyoto Protocol and sub-
sequently the Paris Agreement illustrates how international law can adapt in-
crementally to novel global challenges through evolving treaty frameworks 
and institutional practice. While the challenges posed by SLR to statehood 
differ from those directly addressed by the UN climate regime, it does reflect 
the capacity of international law to evolve in response to circumstances not 
contemplated when many of its foundational rules were formulated.  

Beyond the legal and institutional developments provided for in this thesis, 
adaptation is also occurring at the state level through efforts to preserve gov-
ernment functions in digital form. Initiatives such as Tuvalu’s “Future Now 
Project”, which seeks to digitally preserve governmental records, cultural her-
itage, and aspects of state administration, illustrate how threatened States are 
exploring new mechanisms for maintaining political and legal continuity de-
spite territorial vulnerability. While such initiatives do not, in themselves, re-
solve the legal question of statehood, they demonstrate an emerging willing-
ness to rethink the practical relationship among territory, governance, and 
sovereignty. In this respect, technological adaptation may complement legal 
adaptation by providing mechanisms to operationalize continuity in practice. 
The significance of the practice lies not only in demonstrating the flexibility 
of the territorial requirement but also in potentially creating conditions that 
enable the statehood doctrine to adapt to the existential threat posed by SLR. 
It is also worth mentioning that the ILC’s and the ICJ’s conclusions, while 
authoritative, are not themselves legally binding. The Study Group’s final re-
port represents the Commission’s assessment of the current state of interna-
tional law and its potential trajectory, but translating the presumption of con-
tinuity into concrete legal guarantees requires further action, such as General 



66 

Assembly resolutions, treaty amendments, or the continued and consistent 
State practice. As such, the gap persists but is considered narrower than before 
these developments.  

International law’s legitimacy partly rests on stability and coherence, yet also 
on its capacity to respond to new realities. SLR and the situation of SIDS 
facing inundation place these considerations in tension. Emerging develop-
ments seek to manage this tension by framing continuity not as innovation, 
but as an extension of principles already present in international law. At the 
same time, it remains uncertain whether the presumption of continuity is 
firmly grounded in existing doctrine, particularly in the absence of direct 
precedent, or is primarily being shaped through evolving State practice and 
political endorsement. This creates a deeper tension. Presenting continuity of 
statehood for SIDS facing inundation as consistent with existing international 
law risks obscuring the extent to which it may require reinterpreting core as-
sumptions of statehood. The challenge, therefore, is not simply whether in-
ternational law can adapt, but whether it can do so while maintaining a coher-
ent and stable concept of statehood. The ILC speaks of certainty, stability, 
and predictability as arguments for continuity, but the same principles could 
also be invoked to support the claim that statehood doctrine should remain 
aligned with the traditional ”Westphalian order”.  

5.5 Conclusion 
The analysis in this chapter demonstrates that the presumption of continuity 
can reconcile statehood with climate-induced territorial loss, but only at the 
cost of significant doctrinal tensions. The concepts of effectiveness, recogni-
tion, and sovereignty are not displaced by continuity, yet they are increasingly 
required to operate in ways that differ from their classical territorial founda-
tions. Effectiveness appears to be evolving from a predominantly territorial 
concept toward one centered on the continued capacity to organize authority 
and maintain legal relations. Recognition, while never absent from questions 
of continuity, assumes a more prominent role as a mechanism that supports 
and operationalizes continuity. Similarly, sovereignty may persist despite ter-
ritorial loss, but its exercise is likely to become increasingly dependent upon 
cooperative and extraterritorial arrangements. 

At a broader level, these developments reveal an international legal order in 
the process of adaptation. The work of the ILC, the ICJ’s Advisory Opinion, 
and emerging State practice all suggest a growing willingness to preserve 
statehood notwithstanding the loss of habitable territory. At the same time, 
they leave unresolved important questions concerning the minimum content 
of statehood, the practical operation of governmental authority, and the extent 
to which continuity is grounded in existing law or progressive development. 
The emerging presumption of continuity therefore reflects both the resilience 
and the flexibility of international law as it seeks to preserve stability, legal 
personality, and self-determination while responding to circumstances that 
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traditional doctrine did not contemplate. Ultimately, the tensions identified in 
this chapter do not undermine the case for continuity. Rather, they illustrate 
that accommodating continuity requires a reinterpretation of concepts long 
regarded as central to statehood. The preservation of statehood for SIDS fac-
ing inundation is therefore best understood not as an abandonment of interna-
tional law’s foundations, but as an evolutionary adaptation of them. Whether 
this adaptation will increasingly take root as international customary law re-
mains uncertain, but contemporary developments suggest that international 
law is moving in that direction. 
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6 Conclusion 
 

This thesis set out to examine whether, and on what legal basis, international 
law can accommodate the continuity of statehood for SIDS threatened by cli-
mate-related SLR. At its core, the thesis addressed the tension between the 
traditional territorial requirement of statehood, as reflected in the 1933 Mon-
tevideo Convention on the Rights and Duties of States, and the emerging pre-
sumption that statehood may persist even in the absence of habitable territory. 
The analysis has demonstrated that international law, while historically 
grounded in territoriality and effectiveness, contains a strong and consistent 
presumption in favor of continuity rather than extinction. This presumption is 
reflected both in doctrine and practice. States have endured profound disrup-
tions to their territory, government, and population without losing their legal 
personality, and extinction remains exceptional and disfavoured. Accord-
ingly, the Montevideo criteria, though central to state creation, do not rigidly 
govern state continuity.  

Building on this doctrinal foundation, the thesis has shown that contemporary 
institutional developments and State practice increasingly support continuity 
in the context of SLR. The work of the ILC articulates a strong presumption 
that statehood persists despite territorial loss, inter alia, grounded in princi-
ples of legal stability, self-determination, and the avoidance of statelessness. 
The ICJ, while more cautious, confirmed that the disappearance of a constit-
uent element does not necessarily terminate statehood and linked SLR to self-
determination and international cooperation. This doctrinal trajectory is rein-
forced by emerging State practice. Instruments such as the Falepili Union 
Treaty, the PIF Declaration on Statehood, and the AOSIS Declaration on Sea-
Level Rise and Statehood collectively demonstrate that the presumption of 
continuity is no longer theoretical but is increasingly being operationalized. 
Taken together, these developments provide a plausible legal basis for recon-
ciling continuity with the territorial requirement, not by abandoning territory 
entirely, but by reinterpreting its role as functional rather than strictly physi-
cal. 

In answer to the primary research question, this thesis finds that the continuity 
of statehood for SIDS threatened by climate-induced territorial loss can be 
reconciled with the territorial requirement through the presumption of state 
continuity, supported by contemporary institutional developments and 
emerging State practice, and by an understanding of territory that emphasizes 
its functional role in enabling governance, jurisdiction, and political commu-
nity rather than its purely physical existence. Continuity could therefore be 
maintained where a State retains a coherent political community, a govern-
mental structure capable of representing that community, and recognition 
within the international legal order. In this sense, international law does not 
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discard the territorial requirement, but adapts its meaning, allowing continuity 
to persist even where the traditional territorial base is fundamentally altered 
or lost. From a doctrinal perspective, this conclusion is supported by the in-
teraction between the presumption of state continuity, contemporary institu-
tional developments, and emerging State practice, which together indicate 
that continuity may be accommodated without abandoning the legal signifi-
cance of territory. This reconciliation, however, carries important implica-
tions. Effectiveness is no longer anchored exclusively in territorial control but 
increasingly in institutional and relational capacity. Recognition assumes a 
more prominent role in sustaining continuity which makes it increasinly de-
pendent on other States. Sovereignty, while preserved formally, may be exer-
cised through cooperative and extraterritorial arrangements, raising questions 
about its substantive content. 

The implications of these conclusions are both doctrinal and practical. Theo-
retically, the findings suggest that the application of traditional criteria of 
statehood is more flexible than classical formulations may imply, and that 
statehood is shaped not only by factual criteria but also by continuity, recog-
nition, and broader normative principles. The relationship between effective-
ness, territory, and sovereignty is shown to be more flexible than classical 
doctrine may have implied. For practice and policy, recognizing continuity 
for SIDS facing inundation has significant consequences. It preserves their 
access to international institutions, maritime entitlements, and their legal per-
sonality. Without continuity, SIDS risk not only territorial loss but also legal 
extinction, statelessness, and the erosion of their populations’ collective 
rights. Continuity, therefore, functions as a mechanism of legal protection and 
justice, particularly given that SIDS have contributed minimally to the emis-
sions driving SLR. At the same time, the findings highlight that continuity is 
not a complete solution. It does not, on its own, resolve questions of reloca-
tion, governance in exile, or long-term sovereignty. Rather, it provides a legal 
framework for developing such solutions. 

This thesis has several limitations. First, it is doctrinal in nature, focusing on 
legal interpretation rather than empirical analysis of how continuity would 
function in practice. As such, it cannot fully assess how governance, citizen-
ship, or institutional participation would operate in a fully deterritorialized 
context. Second, the analysis relies on emerging and evolving practice, much 
of which has not yet been recognized as binding customary international law. 
The presumption of continuity, while increasingly supported, remains partly 
unsettled in its precise legal scope. Third, the thesis focuses specifically on 
statehood and continuity and does not provide a comprehensive analysis of 
related issues, such as migration regimes, human rights protection, or eco-
nomic adaptation, all of which are central to the broader realities facing SIDS. 
Nonetheless, the findings of this thesis point to several avenues for future 
research. There is a need for greater clarity on effectiveness in a deterritorial-
ized context. Future work should examine the minimum levels of governance 
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and institutional capacity required for statehood to remain meaningful. Fur-
ther research should also explore the role of recognition in sustaining conti-
nuity. Moreover, there is a need for institutional and practical models. This 
includes examining how governance structures, digital administration, dias-
pora representation, and treaty-based arrangements could operationalize con-
tinuity in practice. It is further submitted that research needs to connect inter-
national law with other fields to ensure that continuity is not merely a legal 
construct but can also anchor assumptions in other fields of research. Finally, 
future research should critically assess whether continuity represents an ad-
aptation within international law or a transformation of it, and what this 
means for the coherence and legitimacy of the statehood doctrine. 

Although the presumption of continuity has gained significant support from 
the ILC, the ICJ’s Advisory Opinion, and the practice of affected States, its 
future consolidation remains an open question. The extent to which continuity 
becomes firmly embedded within international law may depend on whether 
support extends beyond those States most directly threatened by sea-level 
rise. Broader endorsement through multilateral declarations, United Nations 
General Assembly resolutions, treaty practice, and consistent recognition by 
the wider international community could further strengthen the normative and 
legal foundations of continuity. Such developments would not only reinforce 
the position of vulnerable States but also clarify the status of continuity within 
customary international law. Whether international law ultimately crystal-
lizes around a general presumption of continuity in cases of inundation caused 
by SLR or continues to rely on a more limited body of supportive practice 
will likely be one of the defining questions in the future development of the 
law of statehood. 

In any manner, SLR confronts international law with an unprecedented chal-
lenge: the possible disappearance of the physical foundation upon which the 
Westphalian order has been built. This thesis has shown that the response 
emerging in international law is not to abandon statehood, but to preserve it 
through the presumption of continuity, supported by principles of legal sta-
bility, self-determination, and an emerging body of institutional and State 
practice. In doing so, international law reveals both its limits and its capacity 
for adaptation. The presumption of continuity reflects an effort to reconcile 
stability with change and doctrine with justice. Whether this reconciliation 
will ultimately succeed remains uncertain. However, what is clear is that the 
fate of SIDS will not only test the resilience of statehood doctrine but also the 
international community’s willingness to uphold it in the face of anthropo-
genic climate change. 
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