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Summary

A longstanding debate in constitutional theory concerns the legitimacy of
constitutional review and the scope of judicial interpretation. The core of the
conflict is the conceptualization of the separation of powers and the related
distinction of law and politics. Strategic litigation stresses this existing nor-
mative tension, because it brings issues to court with an agenda that goes be-
yond the individual case. In climate mitigation cases, litigants turn to courts
to enforce or improve climate change mitigation policies. Because they often
invoke human rights violations to urge courts to compensate for legislative
inaction, climate cases reignite the debate on the legitimacy of constitutional
review. In light of increasingly polarized political climates and democratic
backsliding, this puts courts in the center of a legal and political controversy,
threatening to become detrimental to their authority. This thesis addresses the
question of how courts can balance their engagement in climate cases, while
maintaining their institutional legitimacy and also adequately protecting hu-
man rights. [ will show that the reasonable criticism of judicial overreach can
be addressed by commenting on institutional concerns explicitly, emphasiz-
ing the democratic and collective elements of intergenerational equity and
leaving room for the legislator to impact the specification of the means to
achieve climate goals. Furthermore, I will demonstrate that the reasonable
criticism needs to be distinguished from disingenuous criticism that solely
aims at discrediting the judicial institution in its entirety. Whereas courts do
have a margin of action in resisting democratic backsliding, the decline in the
rule of law is not averted by exercising judicial restraint. Thus, while courts
have to exercise restraint to respect their constitutional mandate, this restraint
cannot be expanded to accommodate for opportunistic criticism intended to
undermine judicial authority.
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1. Introduction

1.1. Problem statement

Traditional conceptions of the separation of powers have been under pressure
for a while. The rise of constitutional review, the development of human
rights and the internationalization of law and judicial institutions challenge
the distinction of what is legal and what is political, leading to both a judicial-
ization of politics and a politicization of law. Simultaneously, political de-
bates become increasingly polarized and even on the most pressing issues it
becomes increasingly difficult to reach a democratic consensus. As a result,
interest groups and activists turn to courts as arbiters in a political stalemate.
While constitutional and human rights provide the ground to bring some of
those claims to court, litigants often rely have to on vague principles and pro-
gressive interpretations of existing rights to accommodate for their goals.

An exaggerated manifestation of this circumstance is strategic human
rights litigation whereby claimants bring issues before court with an over-
arching aim of creating precedents and evolving the law, navigating between
lege lata and lege ferenda. This moves courts into the heart of polarized de-
bates on fundamental societal issues which amplifies the tension between
what is legal and what is political and exacerbates debates on legitimacy.

Climate litigation is emblematic of this phenomenon. In various types of
cases, litigants not only strive to obtain justice in their individual situation,
but aim to enforce, develop and improve climate policies. Since the Urgenda'
case, litigants rely increasingly on fundamental rights and human rights to
bring forward their claims. Especially in cases concerning the judicial review
of public policy and climate legislation, voices criticizing judicial overreach
have been loud, inciting debates on the separation of powers in the context of
climate justice. The controversy resurfaces fundamentally different interpre-
tations of an essential constitutional principle. Therefore, the position an au-
thor defends, is substantially determined by the argument’s underlying phil-
osophical basis. Both, ideological political positions and the conceptualiza-
tion of separation of powers become entangled in the debate, making it diffi-
cult for courts and scholars to strike a balance.

This thesis aims at shedding light on this problem of uniting opposing phil-
osophical stances in practical adjudication. While the second chapter will lay
out the theoretical foundations of the debate surrounding constitutional re-
view, the following two chapters will delve into a more functional discussion
of the specific issue of climate litigation. Keeping in mind the theoretical per-
spectives, this argumentative part of the thesis will discuss the scope, limits
and practical implications of climate judgements. This functional perspective
relies on the societal and political context in which the litigation is taking
place. Since my personal perception of this context informs the line of argu-
mentation and might even imply some form of normative perspective, I will

! Stichting Urgenda v Government of the Netherlands [2015] Rechtbank Den Haag
ECLI:NL:RBDHA:2015:7145.



sketch out the most central elements here. The underlying issue I am basing
my arguments on, are opposing issues that fall under different elements of
sustainability.

On the one hand, a sustainable society needs the resources that are funda-
mental to its existence. It requires the prospect of continuity in an existential
sense. This prospect is threatened by climate change, which will severely im-
pact human rights in the foreseeable future.” While the substantial threat of
climate change has been scientifically predicted for a while, impacts on hu-
man rights are progressively becoming an issue of the present. Consequences
of climate change are manifesting in increasing extreme weather events, ris-
ing sea-levels, water scarcity and consequent food scarcity, impacting the
ecosystem alongside a broad range of human rights.> On top of that, climate
change raises issues of racial, social and generational injustice with regard to
both its causes and its effects.* Both the expectable and highly destructive
extreme weather events, and their injustice pose an existential threat to soci-
ety.

On the other hand, the realization of human rights strongly depends on a
functioning legal system, which requires a commitment to the rule of law.
Sustainable human rights protection must build on its interdependence with
democracy and the rule of law. Realizing human rights in a democracy re-
quires public trust, both in judicial institutions and in the quality of the law.
In light of the global rise of authoritarianism and the decline of democracy,
protecting institutional trust becomes critical. Populists across countries are
rolling back on international commitments to human rights and attacking the
independence of national courts.’ This challenges the role of courts and their
institutional stance in the separation of powers. On an international level,
courts have long been struggling with the balance between progressive inter-
pretation and maintaining the support of states.® Today, given the increasing
pressure they find themselves under, constitutional courts could arguably face
a similar problem. What role can courts play in a world where the commit-
ment to the rule of law is in gradual decline? These are the questions that form
the context of my line of argumentation.

1.2. Research objective
The aim of this thesis is to analyze the debate, both on the level of climate
litigation and on the conceptual level. Since the debate is highly polarized and

2 Benoit Mayer, ‘Climate Change Mitigation as an Obligation Under Human Rights Trea-
ties?” (2021) 115 American Journal of International Law 409, 414-416
<https://doi.org/10.1017/ajil.2021.9>.

3 bid.

4 Bagak Cali, Cathryn Costello and Nora Markard, ‘Constitutional Judging under Pres-
sure: The Role of Judges in Safeguarding the Rule of Law, Equality, and Planetary Survival’
(2025) 26 German Law Journal 139, 144 <https://doi.org/10.1017/glj.2025.13>.

5 Kim Lane Scheppele, ‘Rights into Structures: Judging in a Time of Democratic Back-
sliding’ (2025) 26 German Law Journal 255, 256 <https://doi.org/10.1017/glj.2025.7>.

6 Jed Odermatt, ‘What the Court Didn’t Say: The ICJ’s Climate Opinion and the Politics
of Judicial Restraint’ (Verfassungsblog, 30 July 2025) <https://verfassungsblog.de/what-the-
court-didnt-say/> accessed 16 May 2026.



the positions seem at times irreconcilable, it is impossible to leave out the
conceptual level from a meaningful compromise. Nevertheless, the structure
of this thesis is argumentative, comparing conceptualizations with the ulti-
mate aim of contributing to a basis of communication and possibly even the
development of meaningful balancing criteria.

The interest of this has a practical and a theoretical element. On the prac-
tical side, the analysis is meant to contribute to a constructive dialogue in
court, helping both judges and litigants to discuss, argue and ultimately come
to an agreement. But in a more theoretical sense, the interest of creating a
dialogue between deeply diverging conceptualization is democratic. In many
areas of human rights law, but also in society, underlying conceptualization
have reached a point of irreconcilability that polarizes debates and solidifies
positions to a degree that almost removes the common ground necessary to
reach a democratic compromise. But since the communication across concep-
tualizations is essential for a deliberative society, this thesis is aiming to pro-
mote a receptivity to compromise.

1.3. Research Question

The question this thesis aims to answer is: How can courts justify judicial
engagement in climate policy, balancing between institutional legitimacy and
effective human rights protection?

To answer this question, I will start by explaining the theoretical conflict
about the legitimacy of constitutional review and the separation of powers
(Chapter 2). Subsequently, I will first argue why courts should refrain from
extreme judicial restraint in climate cases (Chapter 3), before analyzing what
risks are on the other hand associated with judicial overreach (Chapter 4).
Finally, I will discuss three arguments that could contribute to a compromise,
examining their compatibility with the normative arguments set out before
(Chapter 5).

1.4. Delimitation

The first delimitation of this thesis is the focus on civil law systems. When
appropriate, I will borrow concepts from common law systems, but the con-
text on which I will stress the tension of the debate are civil law systems.

A more important delimitation relates to the definition of climate litigation.
For the purpose of this thesis, I will limit my analysis to so called government
framework cases, since they raise the issue of separated powers most promi-
nently. Such cases challenge the implementation and overall ambition of
state’s climate policies, by requesting climate-aligned remedies such as the
reduction of greenhouse gas (hereinafter GHG) emissions.’

Finally, I will not argue against or in favor of constitutional review in gen-
eral. Rather, the point of departure of my argumentation is a pragmatic view
on constitutional review as an existing and evolving aspect of constitutional

7 Joana Setzer and Catherine Higham, ‘Global Trends in Climate Change Litigation: 2025
Snapshot’ (London School of Economics and Political Science 2025) 9, 24
<https://doi.org/10.21953/LSE.LH46LE9Y 8SGI> accessed 19 May 2026.

8



design, whose scope and implications are and can be debated. To this effect,
the two chapters that form the middle of this thesis are separated in a dialectic
manner, each positioned against one of the extremes in the spectrum of inter-
pretative solutions between originalism and living constitutionalism. Im-
portantly however, the case I am making against extreme judicial restraint in
chapter three, does not in turn mean I am arguing for judicial overreach or
vice versa. In fact, the underlying assumption of my argumentation is, that
judicial practice must navigate between these two poles, extensive restraint
and judicial overreach. They are not inevitable alternatives, but rather the ob-
ject of demarcation in two opposite directions.

1.5. Method

In this paper, I will be using the normative-theoretical legal method, combin-
ing, normative constitutional theory with doctrinal analysis and legal philos-
ophy. The debate between originalism, living constitutionalism and oppo-
nents of judicial review is a long-standing debate in normative legal theory®.
I will apply this debate to the problem of climate change litigation with the
aim of identifying arguments and investigating how these interplay in the in-
ternational legal order.” In my analysis I will combine reasons relating to the
outcome of legal and constitutional rules with considerations of legitimacy
and institutional capacity, to provide a holistic basis for the normative balance
which I will develop in the last chapter.

The legal doctrinal method also plays an important role in my analysis, as
relevant legal provisions of climate litigation form the empirical foundation
for the normative tension. In this regard, my method follows the view of the
legal system serving a double function both as the subject matter and the the-
oretical framework.!® Object and method collapsing into one another, this
causes the practical orientation, and intrinsic normativity as well as an em-
phasis on importance of overview, characteristic of legal doctrinal research.!!

Finally, I will combine the legal doctrinal method with some critical legal
theory informed by democratic and constitutional theory to introduce the
complicating factor of democratic resistance to a court ruling. Analyzing what
role the criticism of judicial overreach plays will serve as a consequentialist
addition to the normative analysis.

8 Larry Solum, ‘Outcome Reasons and Process Reasons in Normative Constitutional The-
ory’ (2024) 172  University of Pennsylvania Law Review 913, 915
<https://doi.org/10.58112/UPLR.172-4.1>.

% Ibid, 916; Jan M Smits, The Mind and Method of the Legal Academic (Edward Elgar
Publishing 2012) 98 f. <https://doi.org/10.4337/9780857936554>.

19 Pauline C Westerman, ‘Open or Autonomous: The Debate on Legal Methodology as a
Reflection of the Debate on Law’ in Mark Van Hoecke (ed), Methodologies of legal re-
search: which kind of method for what kind of discipline? (Hart 2011) 87
<https://doi.org/10.5040/9781472560896>.

1 Tbid.



2. Constitutional review and the separa-
tion of powers

Climate litigation is an emblematic illustration of a cross point between the
political and the legal sphere. While climate policy issues are part of highly
controversial and ideologically charged political debates, the effects of cli-
mate change are starting to have an increasing impact on the realization of
human rights. More significantly, this impact is both expected and scientifi-
cally proven to drastically escalate in the years to come effecting especially
future generations. While this raises legal issues that can be brought to court,
it also involves complex balancing of environmental, economic and social
interests and thus even more complex policy choices that affect all of society.
Because of the scale of their impact, climate issues necessitate decisions that
have to be legitimate, both politically and legally.

However, in an age of backlash and democratic backsliding, political con-
sensus on this highly politicized issue moves further away, while the impacts
of climate change continue to escalate. This is one of the reasons why climate
activists and advocacy groups are turning to courts to require legislators and
governments to protect human rights threatened by climate change.'> How-
ever, this trend creates tensions between the branches of power, and causes
fundamental questions on the relation between courts and legislation to resur-
face.

To connect climate litigation with the separation of powers, we have to
take a few steps back. In fact, we must first look at a controversial debate
within the concept of separation of powers concerning the legitimacy of con-
stitutional review. Climate litigation is then situated within this discussion
both because of its reliance on constitutional rights and due to the concept of
strategic litigation itself.

This chapter will therefore start with sketching the concept of the separa-
tion of powers and the role it accords to the judiciary (Section 2.1). I will then
go on to elaborate on the limits of judicial power, by mapping the discussion
on the legitimacy of constitutional review and addressing the relationship be-
tween democracy and human rights (Section 2.2). And lastly, I will address
the question why climate litigation is such an emblematic case on all levels
of the debate (Section 2.3).

2.1. Separation of powers and the role of the judici-
ary

The concept of separation of powers is traditionally attributed to Montes-
quieu, according to whom the powers of government are exclusively distrib-
uted among three branches, legislature, executive and judiciary. Each branch
is independent, separate and may not encroach on the functions of the others.

12 Mette Eilstrup-Sangiovanni and others, ‘Reorienting Climate Litigation in a Time of
Backlash’ (2025) 15 Nature Climate Change 1133, 1133 <https://doi.org/10.1038/s41558-
025-02475-y>.
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In this system of governmental powers, the judiciary has the function to sanc-
tion violations of the law.!*> Montesquieu coined the term bouche de la loi,
which is associated with a role of the judge that is reduced to the mechanical
application of the law and therefore bestowed with a limited interpretative
authority.'* At the same time however, Montesquieu emphasized the im-
portance of the court’s political independence and argued for a singular posi-
tion of courts outside of the limitation mechanism between legislative and
executive. He was the first to include the judiciary in the branches of govern-
ment and in his theory, courts do not represent a threat to freedom. Due to
their institutional distance to the other branches, they are rather protecting
individual freedom.'”

It is therefore possible to interpret Montesquieu’s theory in two ways. The
first aims at limiting the judicial role, the second is more relational and em-
phasizes the freedom-enhancing role of courts and their political independ-
ence. These two interpretations are essentially the two competing sides in
separation of powers theory, more generally.

In the US, a related concept to the separation of powers was developed for
preventing a concentration of power, namely the ‘checks and balances’ sys-
tem. In this system all branches of power have specific mechanisms designed
to limit the others in their power and maintaining the balance between them.'®
While this system is a concept in itself and stems from a different constitu-
tional tradition, it can be argued to have influenced the interpretation of the
separation of powers through the ongoing cultural exchange of constitutional
conceptions. Such an influence would be in favor of a more relational under-
standing of the separation of powers, as a tool rather than an end in itself. An
example of such an interpretation is the theory of Christoph Moellers, who
views the separation of powers as a tool for the balanced protection between
collective and individual autonomy.!”

It is worth mentioning that, in any transposition of Montesquieu’s theory
of the separation of powers to modern debates, it is crucial to keep in mind
the context of the enlightenment. The central motive of his conceptualization
is the avoidance of a concentration of power and limitation of an absolute

13 Antonio Mariconda, ‘Separation of Powers and Climate Litigation: International Law
as a Guide Between Judicial Activism and Legislative Prerogatives’ (2025) 5 Athena — Crit-
ical Inquiries in Law, Philosophy and Globalization 142, 146
<https://doi.org/10.6092/ISSN.2724-6299/22114>.

14 Hendrik Schoukens, ‘Climate Change Litigation and the Separation of Powers: Effec-
tive Legal Protection as the Ultimate Yardstick?’ in Francesco Sindico and others (eds), Re-
search Handbook on Climate Change Litigation (Edward Elgar Publishing 2024) 187
<https://doi.org/10.4337/9781800889781.00016> accessed 3 March 2026; Mariconda (n 13)
147.

15 Christoph Moellers, ‘Chapter 1: Division of Powers: Traditions and Meanings’ The
Three Branches: A Comparative Model of Separation of Powers (Oxford University Press
2013) 18 <https://doi.org/10.1093/acprof:0s0/9780199602117.001.0001> accessed 29 Janu-
ary 2026.

16 Mariconda (n 13) 148; Schoukens (n 14) 187.

17 Christoph Moellers, ‘Chapter 2: Self-Determination as the Source of Separated Powers’
The Three Branches: A Comparative Model of Separation of Powers (Oxford University
Press 2013) <https://doi.org/10.1093/acprof:0s0/9780199602117.001.0001> accessed 24
February 2026; Mariconda (n 13) 148.

11



ruler, in line with the general emancipation from absolutism.'® Since then,
many factors in the equation of separated powers have changed. For example,
the development of the welfare state and individual rights marked a widened
discretion of the executive, increased political competence and responsibility,
followed by a more developed administration. This impacted the traditional
balance in the separation of powers, as a growing bureaucracy meant a more
detached chain of accountability between administration, government and
legislator."”

The more significant impact on the balance in the separation of powers,
however, was the expansion of the role of the judiciary. To map this develop-
ment, two events merit our attention. The creation of constitutional courts and
the internationalization of law in connection with the development of human
rights, which we will discuss in the next section.

2.2. The expansion of judicial power and constitu-

tional review

The origin of constitutional review can be traced back to the 1808 US Su-
preme Court judgement Marbury v Madison, which established the judicial
authority to review legislation.?® In western Europe, the important caesura for
the development of constitutional review was the second World War, which
triggered both a constitutional crisis and a re-thinking of individual rights.

Constitutional courts were first developed by Hans Kelsen in the drafting
of the Austrian constitution. They were created as a special body standing
above the separation of powers, tasked with the adjudication of constitutional
questions.?! Initially they were intended to control boundaries between the
branches of government as a “negative”, unelected legislator.?> The Kelsian
model gained in popularity after the Second World War. In post-totalitarian
societies a central factor in the development of new constitutional orders, was
democratic self-distrust. Therefore, the idea of an institution charged with
monitoring and securing the respect of the constitution rose in popularity. In
Germany, for instance, the constitution from 1949 institutionalized the su-
premacy of the constitution through an unprecedented level of constitutional
review. Like in Germany, Kelsian constitutional courts spread in many coun-
tries which had lost trust in their democratic processes, such as Italy, Spain,
and Brazil, as an instrument installed against the danger of totalitarianism. 2
This development significantly changed the role of the judiciary, as it ex-
panded it to the protection of the constitutional order and the separation of
power itself.

18 Mariconda (n 13) 148; Moellers (n 15) 40.

19 Moellers (n 15) 25.

20 Mila Versteeg, Tom Ginsburg and David Landau, ‘Courts and Constitutional Review’
in Mila Versteeg, Tom Ginsburg and David Landau, Comparative Constitutional Law and
Politics  (Ist  edn, Oxford  University = PressNew  York  2025) 187
<https://doi.org/10.1093/0s0/9780197760482.003.0004> accessed 26 January 2026.

2L Ibid, 209.

22 Tbid, 188; Mariconda (n 13) 150.

2 Moellers (n 15) 36.
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Said expansion was further cemented through another trend that originated
from the aftermath of the second World War. Totalitarianism, the holocaust
and the refugee crisis in Europe during the war, did not only demonstrate the
fragility of the constitutional order, but also the importance of fundamental
rights and the legal protection of human dignity. The development of human
rights and international bodies tasked with their monitoring, institutionalized
an international legal order focused on individual rights.?* This new interna-
tional order impacted the separation of powers in two ways. Firstly, it con-
ferred upon individuals an unprecedented set of legally enforceable rights,
that expanded in areas previously considered political. This development,
also referred to as the judicialization of politics, expanded judicial power in
relation to the legislator.?> Secondly, the internationalization of law impacted
the separation of powers through the asynchrony in the transferability of the
different branches of power. While the legal order was transposed into the
international system through the establishment of individual rights, demo-
cratic self-determination and representation could not be transferred so easily.
Therefore, only the judicial branch could benefit from the authority enhancing
effects of its adoption on the international level.*

This expansion of judicial power, was not met without criticism and two
concerns will be addressed in the following sub-sections. I will first map the
debate on the legitimacy of constitutional review (Subsection 2.2.1), before
addressing the relationship between human rights and democracy more gen-
erally (Subsection 2.2.2).

2.2.1. The legitimacy of constitutional review

The origin of the debate on the legitimacy of constitutional review is a ma-
joritarian conception of legitimacy, a characteristic of democracy. In a dem-
ocratic system, the legislature derives its legitimacy from free and equal elec-
tions, entrusting members of the parliament with the authority to pass laws
that decide central societal questions concerning all citizens. It is the repre-
sentative element that justifies the legislature’s power, and which distin-
guishes it most significantly from the judiciary.?’

Against this background, the object of controversy regarding constitutional
review of legislation is the so called “counter-majoritarian difficulty”. When
unelected judges overrule laws that were passed by the legislature, a small
group of people overturns the will of a representative majority in society,
challenging traditional conceptions of political legitimacy.”® The most

24 John Ferejohn, ‘Judicializing Politics, Politicizing Law’ (2002) 65 Law and Contem-
porary Problems 41, 41-43 <https://doi.org/10.2307/1192402>.

25 Tbid.

26 Christoph Moellers, ‘Chapter 4: Separation of Powers Beyond the State’ The Three
Branches: A Comparative Model of Separation of Powers (Oxford University Press 2013)
157 f. <https://doi.org/10.1093/acprof:0s0/9780199602117.001.0001> accessed 29 January
2026.

27 Christina Eckes, ‘“It’s the Democracy, Stupid!” In Defence of KlimaSeniorinnen’
(2024) 25 ERA Forum 451, 454 f. <https://doi.org/10.1007/s12027-025-00828-w>.

28 Mila Versteeg, Tom Ginsburg and David Landau, ‘International Law in the Domestic
Legal Order’ in Mila Versteeg, Tom Ginsburg and David Landau, Comparative Constitu-
tional Law and Politics (I1st edn, Oxford University PressNew York 2025) 187

1%°
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controversial function of constitutional courts in this debate on legitimacy is
rights-based constitutional review. This is because even though the decision
was triggered by an individual concern in form of a rights-based claim, it can
arguably entail ramifications of a general scope for the whole of society.?
Hereby rights-based litigation makes the juxtaposition of individual and col-
lective interests most apparent.

Before delving into the different lines of argumentation, it is worth men-
tioning, that whether or not and especially to what extent constitutional re-
view can be justified has been debated since the beginning of the concept
itself, and to this day remains contested and unresolved.>° So, for the purpose
of this chapter, I will not attempt to resolve the issue, but only to map the
debate.

Authors critical of judicial review typically contend to some degree, that
turning to courts to order the government to enact a certain policy undermines
democratic principles by aiming to avoid a political stalemate and bypassing
the regular democratic process. In this line of argumentation, courts should
not decide cases dealing directly with policy issues, since this would encroach
on the competence of the other branches of power.’! According to Jeremy
Waldron, the dissensus about major political questions, characteristic of mod-
ern liberal societies should in principle be settled through a legitimate deci-
sion-procedure. He assumes, that the disagreement is generally pursued rea-
sonably and in good faith, and as such it should be settled in the society’s
legislative institutions, not by a court. In absence of legislative dysfunctions,
endemic prejudices or other pathologies, rights-based constitutional review,
according to Waldron, merely causes disenfranchisement and legalistic ob-
fuscation of moral and political disagreements.>>

In contrast, authors generally in favor of constitutional review, often rely
on alternative definitions of legitimacy. The point of departure of such an
argumentation is that democratic legitimacy does not only require a majori-
tarian decision.*® Ronald Dworkin, for example, argues that democratic pro-
cedures are legitimate only among people who respect each other’s rights.
The respect of fundamental rights is therefore not subjected to but a precon-
dition for democratic legitimacy.** Other authors contend that the legitimacy
of judges derives, in a Kantian tradition, not from their election, but from their
judicial expertise. This is especially common in civil law systems which

<https://doi.org/10.1093/0s0/9780197760482.003.0014> accessed 29 January 2026; Eckes
(n 27) 451; Katrina Fischer Kuh, ‘The Legitimacy of Judicial Climate Engagement’ (2020)
46 Ecology Law Quarterly 731, 744 <https://doi.org/10.15779/Z38MO03XX8R>.

2 Christoph Moellers, ‘Chapter 3: Problems of Separated Powers in the Constitutional
State’ The Three Branches: A Comparative Model of Separation of Powers (Oxford Univer-
sity Press 2013) 139 <https://doi.org/10.1093/acprof:0s0/9780199602117.001.0001> ac-
cessed 29 January 2026, although even this is disputed, see for example: Eckes (n 27) 455.

30 Kuh (n 28) 745.
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subscribe to a more rational model of self-determination.’® According to
Christoph Moellers, who views self-determination to be at the origin of legit-
imacy, the former is made up of two elements, a rational and a voluntaristic
element. While the rational element refers to the reasoning and the cognitive
justification of the decision, the voluntaristic element refers to the individual
or collective decision-making itself. Legal and democratic traditions that rely
more on the rational element of self-determination view democratic proce-
dures as a tool for approaching the ‘right’ or the more rational decision. In
contrast, traditions based on a stronger emphasis on the voluntaristic element
of self-determination rely on a more absolute and majoritarian conception of
the democratic will.>

Thus, depending on the underlying democratic theories and the conception
of the separation of powers, opinions on the legitimacy of constitutional re-
view vary between entirely opposing and full endorsement. Somewhere in
between both extremes are authors that argue in favor of judicial review under
certain circumstances. Similar to Waldron who does admit that judicial re-
view could be legitimate when compensating for certain societal pathologies,
other authors have identified specific roles of courts in the democratic pro-
cess. John Hart Ely for example has coined the term of ‘representation rein-
forcement’, a theory according to which judicial review should strengthen the
representation of minorities or other groups that are not sufficiently repre-
sented in majoritarian procedures.?’ The role of courts, according to Ely, is to
counter certain malfunctions in the democratic process. His theory therefore
connects the scope and intensity of judicial review to the concept of demo-
cratic dysfunction. In this line of thought, according to Rosalind Dixon’s the-
ory of responsive judicial review, courts should counter democratic dysfunc-
tions and protect democratic responsiveness.*®

The controversy of counter-majoritarian, judicial institutions boils down
to the distinction of what is legal and what is political. Where this line is
drawn determines the separation of branches of government and is therefore
constitutionally highly significant. The underlying understanding of the rela-
tionship between human rights and democracy is an important theoretical fac-
tor in the determination of this line. I will therefore address this theoretical
foundation in the next section. To add another layer, the role of courts is
deeply intertwined with national constitutional history and a country’s con-
stitutional legal order. The debate on the legitimacy of constitutional review
therefore vastly differs across jurisdictions depending on the legal articulation
of judicial review. The next section will therefore develop on the relationship
between human rights and democracy in connection with certain constitu-
tional models.

35 Moellers (n 17) 57-60.

36 Ibid.

37 Versteeg, Ginsburg and Landau (n 20) 195.
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ern Age (First edition, Oxford University Press 2023) 1
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2.2.2. The relationship between human rights and democracy

Underneath the conceptualization of separation of powers and the distinction
of the legal and the political, the reoccurring motive is the relationship be-
tween human rights and democracy. To this effect, Jiirgen Habermas has
identified two traditional schools of thought, republicanism and liberalism.
The point of departure for this distinction is the co-originality of popular sov-
ereignty and human rights as the two normative bases for legitimacy. Popular
sovereignty protects the public autonomy of citizens which is articulated
through an inherently legitimate rule of law. Human rights on the other hand
safeguard citizens’ private autonomy through private and civic individual
rights, protecting a democratic procedure.® Liberalism and republicanism
can be distinguished through the balance they strike between these two
sources of legitimacy.

Republicanism prioritizes popular sovereignty over human rights, so citi-
zens’ public autonomy, over their private autonomy. The legitimacy of human
rights themselves, according to republicanism, is grounded only in the ethical
self-understanding and sovereign self-determination of the political commu-
nity.** A great example of a constitutional tradition built on a republican un-
derstanding of the relation between human rights and democracy is France.
The French constitution provides for a constitutional court that is subordi-
nated to the democratic dignity of the parliamentary law. The Conseil Con-
stitutionnel, as its name suggests, functions more as a council, integrated into
the legislative process as an independent advisory organization. Initially it
could only intervene in the process of legislation before a law was put into
force (a priori). This consultative role emphasizes the supremacy of the par-
liamentary legitimacy. Since 2010 the Conseil Constitutionnel is entitled to
intervene a posteriori, by reviewing questions addressed to it by the two high
courts. However, it remains hesitant to invoke basic rights against a demo-
cratic statute. This “soft” form of constitutional review reflects the French
republican tradition, skeptical of courts reviewing legislative action. It em-
phasizes the connection of the scope of individual rights to the democratic
process, as well as the primacy of democratic legitimacy.*!

Liberalism on the other hand prioritizes human rights over popular sover-
eignty. As a protection against the danger of a tyrannical majority, human
rights prohibit the will of the people from encroaching on the inviolable
spheres of individual freedom. According to liberalism, they hereby consti-
tute an inherently legitimate barrier for the sovereign legislator.*> While this
school of thought originated from John Locke, it significantly gained in pop-
ularity after the second world war, for the same reasons as the spread of con-
stitutional review and the development of human rights elaborated above. An

39 Jiirgen Habermas, ‘Remarks on Legitimation through Human Rights’ (1998) 24 Phi-
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example for a constitutional tradition based in liberalism is Germany. In con-
trast to the France, the German constitutional order builds on an understand-
ing of the constitution as a legal text as opposed to a political document. The
constitution from 1949 institutionalizes a judicial interpretation of the su-
premacy of the constitution, providing for substantial means of constitutional
complaint and a broad range of situations that fall within the sphere of con-
stitutional rights. This form of constitutional review is an expression of the
democratic self-distrust that was predominant at the drafting of the German
constitution. It also reflects the generally strong trust in courts and a rational-
ity-heavy understanding of legitimacy, prominent in German legal philoso-
ph}’-43

The distinction between republicanism and liberalism in the debate on the
relationship between democracy and human rights can very well be connected
with the discourse around the legitimacy of constitutional review and inter-
pretations of the separation of powers. It provides the theoretical foundation
of national judicial systems and elucidates the interests at stake. Simultane-
ously, it serves as an illustration of the conflict, since it showcases that alt-
hough the intention of liberalism and republicanism is the same, namely pro-
tecting legitimacy, their interpretation of the means to achieve this are funda-
mentally different.

Having established the theoretical background, the next section will now
turn to the application of the theory to climate litigation.

2.3. Impact on climate litigation

To tie all these fundamental legal theories back to climate litigation, we have
to connect them to the characteristic problems of climate litigation. The dis-
cussion of the legitimacy of constitutional review, the distinction between
what is legal or political, and the relationship between human rights and de-
mocracy only play an important role for climate litigation, because of the ar-
ticulation in legal claims of issues that are specific to climate change.

First of all, as Jacqueline Peel and Hari Osofsky predicted in 2018, there
has been a ‘rights turn’ in climate litigation. Since the Leghari** and Ur-
genda® decisions in 2015, litigants of climate cases rely increasingly on
claims of human rights violations. This turn is encouraged through both the
transnational potential of human rights-based litigation, as well as the aggra-
vating and increasingly direct impacts of climate change on human rights.*®
Typically, climate mitigation cases raise broader policy issues, such as cli-
mate protection laws, their insufficiency or inexistence. Therefore, successful
litigation efforts often cause a judicial review of climate legislation regarding
their compatibility with constitutional rights. Hereby, climate litigation

43 Moellers (n 15) 36 f.
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creates the form of constitutional review, that is most controversial. The in-
creased controversy is due to the balancing of interests that is exercised by
the court but that impacts the whole of society. Some authors conceive of this
judicial balancing of interests as a rationalized legislative procedure.*’

To add another layer to the problem, strategic climate litigation raises legal
issues with the aim of enforcing or developing climate policies. When suc-
cessful, this can mean that constitutional review is not only exercised, but
specifically sought by litigants for political purposes. This is why the clash of
conceptions becomes significantly more evident in the debate surrounding
strategic litigation.*® As a collaborative and mobilizing employment of legal
contestation, strategic litigation poses a normative challenge in itself. Its dem-
ocratic legitimacy can be debated with regard to its capability and intention
to empower or disempower citizens. But for the purpose of this thesis, strate-
gic litigation most importantly puts the unresolved debate of the legitimacy
of constitutional review further under pressure. The distinction of what is le-
gal and political becomes even more blurred, when legal issues are raised with
a political objective in mind. Depending on the author, strategic litigation is
symbolic of the undue politicization of the judiciary or a symptom of the
problematic judicialization of politics, a misuse of courts for political pur-
poses and a threat to the separation of powers.*

In short, strategic litigation amplifies the debate on the legitimacy of con-
stitutional review. It is the epitome of the debate on the separation of powers.
And since climate litigation is an area of strategic litigation which receives
tremendous public attention, it moves into the heart of the debate itself. Be-
cause of its emblematic role for the debate on the legitimacy of constitutional
review, and its reliance on human rights claims, climate mitigation litigation
provides a perfect playground for the arguments on the separation of powers
and the tension between the legal and the political. It is the ideal scenery for
a balancing exercise between judicial overreach and judicial restraint, be-
tween institutional undermining of democratic decision-making and the po-
litically motivated neglection of human rights protection.

47 Moellers (n 29) 136.

48 Mariconda (n 13) 146.

49 Svenja Ahlhaus, ‘Strategic Litigation as a Challenge for Deliberative Democracy’
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3. The cost of judicial restraint

Judicial restraint in itself is an important practice of constitutional courts,
which honors the concerns about the separation of powers, as elaborated
above. A court exercises judicial restraint in order to respect the line between
law and politics and to avoid encroaching on the mandate of the legislator and
the executive. In principle, judicial restraint protects the constitutional order
and the separation of powers and does not threaten the realization of human
rights per se.

The point where judicial restraint can become a problem, is when it be-
comes excessive. When the respect for the legislator’s area of competence
translates into a strictly conservative interpretation of constitutional rights,
judicial restraint can become an obstacle for the protection of human rights.
Such a conservative orientation of a court can become problematic, when the
cases concern relatively new legal issues that the original legal document does
not provide for. Climate harm for example, is a relatively new phenomenon,
which is difficult to grasp in legal terms, due to its global scale and the mul-
titude of and delay between cause and effect. It therefore depends on a com-
paratively progressive interpretation, as [ will argue in this chapter.

For a long time, doctrines of judicial restraint stood in the way of adjudi-
cating climate cases. Courts generally shied away from ruling on climate is-
sues, for reasons of uncertainty, and judicial restraint. During the past decade
courts have, to a large extent, overcome this principled tendency. In this chap-
ter I will lay out the arguments justifying a deviation from judicial restraint
in the interpretation of legal provisions concerning issues of climate change.
This argument requires two steps. Firstly, [ will set fourth why climate change
has been difficult to grasp in legal terms. While this demonstrates that climate
litigation depends on more progressive legal interpretation, it is not sufficient
as a justification. A problem’s inaptitude for legal articulation does not auto-
matically legitimize deviating from judicial restraint. What does speak in fa-
vor of the latter, is the court’s singular ability to protect certain interests at
stake. For this, I will draw upon concepts developed for the debate on the
general legitimacy of constitutional review, representation reinforcement and
democratic responsiveness. If a minority interest group is underrepresented
in the democratic decision-making progress, or if there are systemic problems
that cause legislative inaction, this strengthens the case for judicial engage-
ment. Consequently, it may also speak in favor of courts counterbalancing the
incompatibility of climate change with legal requirements.

So, I will start by addressing the general legal obstacles in climate litiga-
tion, which explain its dependence on the progressive interpretation of some
legal concepts (Section 3.1.). Then, I will examine some arguments, which
speak in favor of the legitimacy of judicial engagement in climate cases, tying
this chapter back to the last (Section 3.2.).
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3.1. Climate Exceptionalism

The notion of climate exceptionalism expresses the idea that climate change
is an issue that is not only unprecedented but also fundamentally different
from all other issues humanity has faced so far. Of course this is an overstate-
ment, but there are some particularities that make it exceptionally difficult for
climate change to fit into legal claims. Or, depending on the perspective, the
law is exceptionally unfit to grasp climate change. In either case, the under-
lying implication remains that climate litigation pushes the boundaries of ex-
isting law. And therefore, the success of climate mitigation cases often hinges
on progressive judicial interpretation.

As the legal foundation of climate mitigation action, human rights are con-
ceptually not ideal. They tend to emphasize immediate, proximate and liberal
interests, which in the context of climate mitigation puts the costs in the fore-
ground, whereas its benefits remain understated.’® I will develop this idea by
addressing the temporal dimension within which legal obligations operate
(Subsection 3.1.1.), the territorial limitation of human rights obligations (Sub-
section 3.1.2.), causality requirements (Subsections 3.1.3.), as well as the gen-
erally liberal orientation of the legal order (Subsection 3.1.4.). These three
structural legal characteristics clash with the globality of climate change, the
timeline of climate harm and the underlying interests at stake. The following
subsections will expand on each of these conflicts in turn, and explain their
respective legal articulation. They make it particularly difficult to prove the
existence or imminence of a human rights violation, special vulnerability, and
causality. Before I address each of these points in turn, it is important to point
out, that these difficulties are not impossible to overcome. To the contrary,
the development of strategic climate litigation and the increasing manifesta-
tion of climate harm have provided grounds and tools to overcome procedural
hurdles. The purpose of this section is precisely to demonstrate, that this
would not be possible without some degree of progressive interpretation.
Therefore, I will illustrate these initial obstacles by applying a very strict un-
derstanding of the law.

Since the procedural rules and legal standards vary heavily depending on
the court concerned, I have chosen to largely limit my analysis to concepts
from international human rights law. This is justified firstly, because similar
rules can be found in domestic legislation, so the gist of the problem remains
even if the standards applied vary. And secondly, because cases of rights-
based climate litigation influence each other across jurisdictions and legal or-
ders. Irrespective of the dualist or monist legal structure of a country, human
rights standards are applied in or influence national courts as well, hence legal
interpretations remain comparable.

3.1.1. Dealing With the Future

A central difficulty in climate cases lies in the fact that the majority of the
effects of climate changes lie in the future. While the GHG emissions, that
are causing climate change have accumulated for a long time and are still

50 Mayer (n 2) 413.
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produced today, their consequences have only started to manifest themselves
as clear damages for humans. The biggest problem in this regard is, that de-
spite this slow onset, the consequences of climate change are irreversible and
gradually exacerbating. And the cascading effect of overshooting tipping
points, makes it dangerous to await the manifestation of climate harm, before
taking action.”' The significant delay between the causes of climate change
and their consequences introduces a new dimension of a timeline, which chal-
lenges procedural legal notions, as elaborated in more detail below.

The applicant of a rights-based lawsuit is generally required to indicate
their victimhood, as a condition for admissibility. This requires the substanti-
ation of a past, existing or imminent violation of the applicant’s human
rights.*? If the violation at issue has not yet occurred, the probability of the
alleged violation occurring must meet a degree of certainty. Legal standards
of imminence vary, depending on the jurisdiction in question. Before the Eu-
ropean Court of Human Rights (hereinafter ECtHR) for example, the risk of
harm must be ‘sufficiently severe’.> The United Nations Human Rights
Committee on the other hand applies a standard of imminence, that must ex-
ceed the mere theoretical possibility, which is a comparatively lower thresh-
old.>* As the rights violations started to move closer, the required degree of
severity or imminence of harm became easier to meet. However, for a long
time, the slow-onset nature of climate change made it difficult to litigate the
connected violations.>

3.1.2. The Territorial Limitation of Human Rights

The second fundamental obstacle for climate litigation that merits our at-
tention is the territorial limitation of rights. Both the human rights obligations
of states, as well as the obligations arising from constitutional rights are typ-
ically limited in their application to the countries’ territory and to its nationals.
Consequently, both the judicial evaluation of potential human rights viola-
tions, and the balancing of interests required for evaluating human rights com-
pliance of climate policy are limited to the national territory.

In contrast, climate change stands out due to the globality of its effects and
its causes. The costs of climate harm are global, diffuse and long-term,
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whereas the costs of climate mitigation are direct, local and immediate.>® So,
while the human rights benefits from national mitigation action will be glob-
ally distributed, the required national expenditure is high. Indirectly, financial
weight of climate mitigation policies will inevitably impact the amount of
funds available for the protection of other human rights.>’

In contrast, the benefits of climate change mitigation are as globally dif-
fused and long-term as the effects of climate change. Therefore, the justifica-
tion of mitigation policies is not limited to the national territory or population.
Instead, climate mitigation is of global utility, and benefits common interests
such as global food production, future economic development, or human se-
curity. From a global perspective, the immense impacts of climate change on
individuals, societies and ecosystems undoubtably exceed the financial bur-
den of climate mitigation. However, within a state’s territory, the direct and
the indirect costs of an ambitious mitigation policy are likely to outweigh its’
benefits.’® This makes it conceptually difficult to establish climate mitigation
action as a human rights obligation, because a balancing exercise by a court
with national jurisdiction is likely to emphasize the costs of climate mitigation
over the long-term costs of climate change.

A procedural requirement conflicting with the globality and diffuseness of
climate harm is the admissibility requirement of establishing special vulnera-
bility. In the case of a violation or threat affecting a large group of people,
there is an additional requirement to substantiate the applicant’s victimhood.
To be considered a victim of such a threat, the claimant must exhibit a special
vulnerability. The underlying objective is to avoid the actio popularis, namely
a litigation in a public interest, without direct personal affection. From a prag-
matic point of view, the vulnerability requirement functions as a ‘floodgate’,
by reducing the number of potential claimants.>® However, since climate harm
affects everyone, almost indiscriminately, so there is not only one victim. If
everyone is equally affected by climate harm, no one fulfills the requirement
of victimhood. Or as Catherine MacKinnon put it: “the more widespread an
injury is, the less the Constitution can do about it”.%> Of course, there are ge-
ographic regions that are more affected by climate change, however, due to
the territorial limitation of human rights, the pertinent groups are often ex-
cluded from the court’s jurisdiction. Another group of people that are clearly
specifically vulnerable are future generations. However, since only natural,
living persons can litigate their human rights, this group is equally excluded
from jurisdiction.

3.1.3. Causality and Climate Harm
Not only the effects of climate change are diffuse and global, but also its
causes. Because of the multitude of actors contributing to climate change by
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emitting GHGs, it is difficult to attribute responsibility to a state whose influ-
ence on global GHG concentration is modest at best.®! So, the problem for
climate litigation relates to the fact that climate change is not a single-source
environmental issue, but a globally distributed problem. The globality of
causes and consequential diffusion of responsibility impacts two causal rela-
tionships that are in constant oscillation with one another.%?

On the one hand, the causal link between national emissions and specific
consequences of climate change is a very difficult to substantiate.®® In a nar-
row sense, this would require the threat of the victim’s rights to be attributed
to the emissions produced due to the state’s failure to mitigate climate
change.®* However, it is scientifically impossible to link specific impacts of
climate change to individual emissions. Strict causation theories, such as the
‘but-for’ test within an obligation of result, are thus extremely hard to meet.®

On the other hand, applicants are also required to establish a causal link
between protective measures and the mitigation of the cause.®® In light of the
minimal influence of national mitigation policies, this causal link is also dif-
ficult to substantiate. On top of that, the variety of measures that could be
adopted to mitigate climate change makes it difficult to identify the specific
omission of the state.

3.1.4. Legal Liberalism

On top of that, international law-making generally favors regulatory sub-
jects in line with liberal interests. How well an issue can be grasped in a judi-
cial proceeding depends on its susceptibility to be translated into an individual
freedom.%” This exacerbates the short-term, territorial limitation of human
rights, by adding an individualistic and anthropocentric orientation. As a re-
sult of this, human rights remain to a great degree indifferent to the global
utility of climate mitigation for human welfare and future generations.®® Fur-
thermore, liberalism favors de-regulation which can therefore be legally ad-
vocated for more easily than claims for regulation. In the case of climate liti-
gation however, increased mitigation efforts generally require regulation and
positive efforts of the state, whereas defendants can refer to the individual
freedoms that will be affected by a stricter climate policy. In many ways, cli-
mate change mitigation policies go against economic interests. In a system
that prioritizes liberalism, climate litigation is therefore at a disadvantage.

This disadvantage is further cemented by the fact that, as elaborated in the
second chapter, climate mitigation necessarily concerns legislation. Climate

1 Mayer (n 2) 416.

62 Stoyanova (n 53); Verein Klimaseniorinnen and others v Switzerland [2024] European
Court of Human Rights (ECtHR), Grand Chamber Application no. 53600/20 [425].

63 Tbid.

4 Mayer (n 2) 422.

65 Natasa Nedeski and André Nollkaemper, ‘A Guide to Tackling the Collective Causa-
tion Problem in International Climate Change Litigation’ (EJIL:Talk!, 15 December 2022)
<https://www.gjiltalk.org/a-guide-to-tackling-the-collective-causation-problem-in-interna-
tional-climate-change-litigation/> accessed 17 April 2026; Mayer (n 2) 422.

% Stoyanova (n 53).

7 Moellers, ‘Chapter 4: Separation of Powers Beyond the State’ (n 26) 158.

8 Mayer (n 2) 425.

23



policy involves fundamental political questions and has broad societal effects;
therefore, they are usually provided for in laws passed by the legislator. The
judicial control of climate protection frameworks consequently has to take the
form of judicial review of legislation, raising all the issues of legitimacy out-
lined above.

So, to conclude, there are structural obstacles climate litigation faces in the
attempt to legally further climate justice. Having had a look at these general
obstacles, the next section will address why courts are generally well posi-
tioned to legitimately counterbalance these obstacles.

3.2. Courts, systemic dysfunctions and climate

change
The partial dissonance of climate change to its legal articulation by itself is
not yet reason enough to justify progressive judicial engagement in climate
issues. Just because the law is unfit to fully grasp the danger of climate
change, this does not mean the court has to compensate said incompatibility.
Instead, it could indicate, that the issue simply falls in the mandate of different
branches of power, or of other actors in society.

However, what does speak in favor of judicial engagement, is the court’s
singular ability to protect certain interests at stake. Courts are well positioned
to counterbalance systemic dysfunctions of democracies, namely by reinforc-
ing the representation of vulnerable minorities, and by increasing democratic
responsiveness. These two functions are what legitimizes judicial generally.
While the abstract legitimacy of judicial review is only the very first step of
justification, how strong the case for legitimacy is also has implications for
the scope of judicial review. This logic can be found in legal doctrines such
as the margin of appreciation of the ECtHR, but also in national constitutional
courts.®” For the purpose of this chapter, the legitimacy is what supports
courts in counterbalancing the relative incompatibility of climate change and
the law. The strength of the case for legitimacy correlates with the extent to
courts may deviate from a restrictive towards a more progressive interpreta-
tion of the legal requirements elaborated above.

The first subsection will develop, which minority’s representation needs
reinforcement (3.2.1.), and the second subsection will elaborate, how courts
could counteract a lack of democratic responsiveness to climate change
(3.2.2).

3.2.1. Future Generations and Democratic Short-Termism
Representation reinforcement is a notion coined by John Hart Ely, and ex-
presses the idea, that courts should protect politically weak interests, such as
the rights of minorities. Constitutions and legal rights can strengthen interests
that are underrepresented in the majoritarian democratic process.”
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In the context of climate change, one group in particular is disproportion-
ately exposed to political decisions about climate policy. Future generations
will suffer most from the effects of climate change, since the most extreme
effects are predicted to occur in the decades and centuries to come. However,
the interests of future generations are quite literally underrepresented in dem-
ocratic decision making, as they have no right to vote. In addition, the demo-
cratic system suffers from one systemic dilemma: democratic short-termism.
As a matter of principle, democratic rule must be temporally limited, so,
maintaining or obtaining political power depends on the short-term success
of policy choices. This makes it relatively unattractive for governments to
enact policies that serve future interests, especially, when they come with an
immediate expense.’!

As elaborated above, climate mitigation policies are the epitome of short-
term costs, but long-term benefits. Decarbonization and the transformation
away from fossil energy is costly for the immediate economy and society,
whereas the effects of global warming, due to its slow onset, lie in the future
and as of today do not seem too catastrophic yet. The implementation of mit-
igation policies requires the current voting majority to accept these short-term
costs in order to protect nonvoting minors and future generations from climate
harm. By the time mitigation policies produce any benefits, the careers of
politicians in charge today will long have expired. Politically, the incentive
to ignore the concerns of future generations is therefore particularly high,
which makes it difficult to implement climate mitigation policies.””

Since courts are not directly dependent on their democratic support, they
may be better positioned to evaluate matters of intergenerational equity. As
the composition of courts does not depend on its re-election, judges are less
exposed to the popularity of their decisions. This speaks in favor of their abil-
ity to take on a long-term project such as climate mitigation. In this regard,
courts are able to reinforce the representation of future generations, nonvoting
minors and their interests. Engaging in climate mitigation cases would com-
pensate for a systemic dysfunction, namely democratic short-termism.

3.2.2. Democratic Deliberation and Disinformation

On top of the democratic short-termism, disinformation is another systemic
dysfunction in the democratic process that reinforces political reluctance to
take action against climate change. The aforementioned economic costs of
emission reduction efforts, mostly affect industries such as the fossil fuel in-
dustry, which are amongst the most well-funded and powerful industries in
the world. In addition to their ability to influence legislative action through
lobbying, there is a lot of evidence pointing to disinformation campaigns on
the matter of climate change, orchestrated by energy companies. These disin-
formation campaigns were intended to undermine the authority of climate

Constitutional Veto Work in Climate Protection Cases’ (2025) 26 German Law Journal 317,
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science by sowing doubt about its scientific accuracy and scientific consen-
sus.” This disinformation campaign significantly influenced public opinion
and the political debate surrounding climate change. It notably resulted in an
ideologically charged public debate about climate science, and a consequen-
tial increase in climate skeptics, which in turn significantly slowed the polit-
ical response to climate change.”

While judges are not scientific experts of climate change, courts present a
good forum for filtering out information that is not compliant with the mini-
mum standards of credibility. In order to be heard in court, expert testimonies
must pass admission requirements regarding their scientific reliability. More-
over, they can be excluded from the court’s reasoning, if the testimony is sus-
pected to be “politically motivated and unsupported”.” Therefore, courts are
institutionally well equipped to counter the distorting influence of disinfor-
mation campaigns and expose their politically motivated scientific bias.
Courts hereby can play an important role in ensuring that the democratic will-
formation is based on the deliberative process, that according to Jiirgen Ha-
bermas, is the source of its legitimacy.”®
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4. The cost of judicial overreach

Typically, judicial overreach is defined as the acting of a court beyond its
jurisdiction and its’ interference “in areas which fall within the executive
and/or the legislature’s mandate”.”” While this definition sounds relatively
simple, for the purpose of this thesis it is difficult to work with. On the one
hand, there are of course procedural rules delimitating the jurisdiction of a
court, such as territoriality principles or prohibitions of actio popularis. These
rules are typically institutionalized and determine the structure of the court’s
reasoning. Theoretically, there could be a case in which a court overstepped
its mandate by flagrantly disregarding one of these rules, and such a case
would of course deeply affect a court’s authority. However, such cases of a
clear disregard of a court’s procedural rules are extremely rare.

Instead, the cases where judicial overreach is discussed are typically cases
where there is disagreement about the interpretation of such a rule. More gen-
erally, about the interpretation of the delimitation of the different branches’
mandates. As we have seen in the second chapter, this delimitation, between
what is legal and what is political, is deeply contested and disagreed upon
independent from any concrete case. Consequently, determining whether a
court overreached, in a particular case, is equally controversial. It depends on
the underlying conceptualization of separated powers and the author’s stance
on the legitimacy of judicial review. Defining what exactly constitutes judi-
cial overreach would thus amount to resolving the conflict of the legitimacy
and scope of judicial review entirely.

Since this exceeds the scope of this thesis, I will instead focus on the un-
derlying concerns of this critique. Hereby, it is important to distinguish be-
tween different forms of concern, and the role courts play in them. While
courts are addressees of the criticism of judicial overreach, and actors in, as
well as guardians of the rule of law, they are also victims of democratic back-
sliding and the decline of the rule of law. So, courts simultaneously have to
respond to reasonable criticism articulated in good faith, and resist attacks on
judicial independence by anti-democratic political streams.

Rosalind Dixon refers to this criterion of reasonability to distinguish be-
tween different kinds of democratic risks of judicial review. Reverse inertia,
according to Dixon, is reasonable, widespread disagreement with a court de-
cision, which does not find sufficient articulation in the dialogue between ju-
diciary and legislature. Democratic backlash on the other hand focuses on
democratic retaliation and constitutes an attack on the court as an institution.”®
Since often times the same stream of criticism can include both reasonable
and unreasonable elements, this distinction may be difficult to make in
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practice. For the accuracy of the analysis, however, it is essential to disentan-
gle justified criticism from “opportunistic” criticism.”

Before going into the substantive analysis, I want to clarify the role of cau-
sality in what I call the ‘cost’ of judicial overreach. On the one hand, in the
balance of constitutional design, separated powers and the rule of law, courts
play a significantly influential role. In this regard they enjoy a certain agency
in creating or influencing public support, and trust in institutions. On the other
hand, when considering the threat of a declining authority of courts, we can-
not disregard the socio-political context. With the general rise of autocratic,
populist movements, the rule of law is in decline, and the independence of
courts is increasingly undermined. While there are interesting arguments to
be made on the role of courts in the origins of this political shift,** I do not
wish to imply that progressive climate decisions have in any way caused dem-
ocratic backsliding. Instead, I want to focus on the way in which courts can
react to and resist democratic backsliding. This focus is based on the assump-
tion, that the decline of the rule of law, is a fact that courts are simply con-
fronted with.

The underlying question that ties both lines of problems together is one
that I will borrow from Ernst Hirsch Ballin, Gerhard van der Schyff and Maar-
ten Stremler: “How can courts prevent a situation in which judges exercising
their independence become detached from the democratic society that they
are required to protect?”®!

To answer this question, I will first address the reasonable concerns with
‘real’ judicial overreach (Section 4.1.) and second, I will go into the role of
courts in the social context of democratic backsliding (Section 4.2.).

Finally, I will analyze what implications these risks have for climate liti-
gation (Section 4.3.).

4.1. Legitimacy of Judicial Power

As previously discussed, the important argument against ‘real’ judicial over-
reach concerns the legitimacy of judicial power, which derives from a “care-
fully constructed legal edifice of the law”.%? Said legitimacy has two ele-
ments, “the right to rule and the recognition by the ruled of that right”.®* The
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first concern is a normative one, that speaks to the judicial legitimacy on a
theoretical, fundamental level. The second concern, is a consequential con-
sideration, as judicial legitimacy also depends on the public recognition of
judicial authority. Since the judiciary is dependent on the respect and imple-
mentation of its decisions by the legislature and executive, courts must be
mindful of not alienating the other branches of government, and on maintain-
ing the respect for their judgments in the society. Therefore, in cases con-
cerning judicial review of legislation, institutional concerns also have to be
part of the court’s reasoning. These concerns include firstly, the limits of the
judicial role and therefore the adequacy of judicial intervention in the case at
hand, and secondly, to what extent a progressive ruling will be publicly ac-
cepted.®

The section will first develop on the interconnection between judicial re-
straint and the normative legitimacy of judicial power (4.1.1.). And then, I
will complete this concern of legitimacy by addressing the way in which pub-
lic perception of legitimacy can be reinforced (4.1.2.).

4.1.1. Judicial Restraint and Legitimacy

While effective protection of individual’s rights is one of the main responsi-
bilities of courts in public law adjudication, it is not the only value judges
must take into account.®

The legitimacy of judicial intervention is contingent on judicial independ-
ence, which indicates its insulation from other state powers. However, as part
of the constitutional order and interconnection of state powers, judicial power
is also necessarily limited. In fact, as elaborated in more detail in chapter two,
this limitation is another fundamental requirement for the normative legiti-
macy of courts.®® Especially with regard to the separation of powers, courts
must respect the overarching ideals of constitutional democracies, if they
want to render legitimate decisions.®’

Because the limitation and the legitimacy of judicial power are deeply in-
terrelated, courts have to justify extensively, why and to what extent they may
engage with arguably political issues. Thus, if a case borders to much on pol-
itics, courts may have to defer to the legislative branch, to respect the consti-
tutional order. This is what happened in the much-discussed Juliana v United
States case, where the court held that allocating political power and influence
exceeded its mandate and would result in an unlimited scope of judicial
power.®® Therefore the court reluctantly concluded, that the plaintiffs’ case
had to be made to the political branches or to the electorate at large. Adding
that the electorate would be able to influence the political branch “through the
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ballot box” the court very clearly prioritized democratic concerns over the
rights protection.®” Notably, this stance was heavily criticized by Judge Staton
in her dissenting opinion.”

In the case of international courts, the limitation of the judicial role is a
little different from the role of constitutional courts. The ECtHR for example
is limited to the interpretation of the European Convention of Human Rights
(hereinafter the Convention), and thus cannot derive novel rights from the
Convention, through interpretation.”’ This limitation of legitimate judicial
reasoning, combined with the refusal of the Contracting Parties to the Con-
vention to expand the Court’s jurisdiction to environmental issues, led Judge
Eicke to partially dissent with the ECtHR’s decision in Verein Klimaseniorin-
nen and others v Switzerland. Although he concurred with the urgency of
climate mitigation action, according to him, the judgement went beyond the
Court’s legitimate mandate.”?

Both cases show that concerns relating to the normative legitimacy of ju-
dicial intervention are of great concern for courts. Simultaneously, they also
demonstrate that opinions on where to strike the balance between effective
human rights protection and institutional legitimacy may differ.

4.1.2. The Public Perception of Legitimacy
A court decision means little if the public feels they can ignore it.”> Public
respect of the law is essential for the functioning of the rule of law, for the
stability of a democracy, as well as for the long-term protection of rights.”*
Furthermore, it is worth pointing out that courts do not render their decisions
in a societal vacuum, but as an institution and a branch of government. The
morality or justice of their judgements therefore also depends on the conse-
quences they may entail.”> In creating a culture of judicial authority, courts
thus depend on the support of the other branches of government, as well as
the general support of the public. Therefore, it is important for judicial insti-
tutions to safeguard public acceptance of their decisions and consider conse-
quentialist institutional concerns.”®

Public compliance with the law can derive from the law’s coercive nature
or from moral alignment with its content. But personal commitment to law-
abiding behavior plays a big role in the respect for the rule of law. This per-
sonal commitment is strengthened, when institutions are publicly perceived
as legitimate. In turn, the public perception of the law as legitimate increases,
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when judicial institutions stick to the principles of procedural fairness.”’ Con-
sequently, courts can increase public trust through institutional qualities, no-
tably impartiality and ideological neutrality.”®

The ideological neutrality is institutionally secured by courts basing their
decisions exclusively on legal and constitutional arguments, as opposed to the
ideological preferences of the judges.” This is why, legal rigor is so important
for a courts exercise of equitable power.!%’ Legal rigor, as the exclusive basis
of judicial decision-making is also a distinctive feature of judicial independ-
ence. While courts sometimes have to consider public opinions and societal
development, their decisions should not reflect the prevailing political or eco-
nomic balance of forces.!’! Both the independence and impartiality of judicial
decisions are important, mutually reinforcing factors in the maintenance and
creation of actual and perceived legitimacy.!*

But in addition to these traditional sources of legitimacy, courts can also
influence public acceptance through the manner of presenting their decisions.
Tone, authorship and narrative of a decision are significant factors to the pub-
lic perception of a court’s authority and legitimacy.'®> While openness, trans-
parency and public accountability, are reasons which speak in favor of judi-
cial candor, sometimes the respect for the legislator’s mandate may warrant
judicial restraint and comity in the articulation of criticism regarding a legis-
lative program.!%

Thus, courts can strengthen their legitimacy by protecting their impartial-
ity and ideological neutrality. Legal rigor and a neutral narrative of a court
decision increase public trust in courts, hereby safeguarding the respect for
the rule of law.
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4.2. Democratic Backsliding

We cannot talk about the criticism of judicial overreach, without taking into
consideration how this criticism is also mobilized to serve as an attack on
courts and constitutionalism as a whole. While there is a reasonable and his-
torically well-established criticism of the legitimacy of constitutional courts,
populist autocrats tie into this criticism but with a different agenda than sin-
cere constitutional deliberation. Instead, populists utilize skepticism towards
constitutional courts in order to discredit and undermine the judicial institu-
tion, urging them to cater to their ideological orientation.'%’

With the rise of autocratic movements and widespread democratic back-
sliding, judicial authority and independence together with liberal constitution-
alism are under increasing pressure.!? In this field of tension, courts have a
dual role because they are both victims of and actors resisting the decline of
the rule of law. On the one hand, judicial power depends on the respect and
support of other branches of government, which places courts in a vulnerable
position within the constitutional democratic order.!°” On the other hand,
courts are institutionally tasked with upholding the integrity of the constitu-
tional system, and as such also have a capacity to guard democratic struc-
tures.!%® This section will address these two roles of the judiciary in turn, start-
ing with courts as victims of democratic backsliding (Subsection 4.2.1.) and
addressing the role of courts as actors resisting the decline of the rule of law
second (Subsection 4.2.2.).

4.2.1. Attacks on Judicial Independence
The judiciary is often among the first victims of democratic backsliding be-
cause of its ability to constrain the executive, making them a popular target
for populist and autocratic movements.'” Independent constitutional courts
can pose a threat to the pursuit of undermining liberal democracies, by block-
ing autocratic attempts to change and delegitimize democratic governments.
Therefore, when populist autocrats come to power, they often resort to meth-
ods of court-victimization such as abusive constitutional borrowing, court-
packing or extreme reduction of their competence. '!°

In abusive constitutional borrowing, autocratic leaders instrumentalize lib-
eral democratic constitutional ideas, norms, and institutions as tools for fur-
thering anti-democratic constitutional change.!!'! In a similar line, court pack-
ing consists of the alteration of the compositions of courts with the goal of
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gaining judicial support for policy or even constitutional changes. It under-
mines judicial independence heavily and may also entail judicially backed
encroachment of the executive on other branches of government.''? On top of
that, populist movements can engage in delegitimization techniques even be-
fore they come to power. Such techniques typically target the public percep-
tion of judicial legitimacy directly, by framing courts as incompetent, ideo-
logically biased, attacking individual judges and inserting political contro-
versy into the appointment process.!'!?

A flagrant example of these increasing attacks on judicial independence,
was the appointment procedure of constitutional judges in Germany last year.
Whilst traditionally, the appointment process in Germany is kept away from
public controversy and party politics, the nomination of Frauke Brosius Gers-
dorf, a distinguished constitutional legal scholar, as a candidate sparked a
scandal in the extreme right party and in parts of the conservative party. While
the outrage initially arose in regard to the candidate’s relatively progressive
position on abortion rights, it quickly turned into a defamation campaign
questioning Brosius Gersdorf’s scientific integrity, legal rigor and overall
qualification. The ferocity of the debate and the conduct of politicians led
over 300 scholars to sign a petition in protest, warning against the danger this
case posed to the integrity of the institution, judicial independence and legit-
imacy of the constitutional court. Because the controversy would not calm
down, it eventually resulted in Brosius Gersdorf withdrawing her candi-
dacy.!1*

Incidents like this one are not isolated cases and they go beyond what is
generally referred to as the politicization of courts. Instead, they are symp-
toms of the gradually declining mutual toleration and institutional forbear-
ance, characteristic of democratic erosion. In such an environment, constitu-
tional judging becomes increasingly risky and its repercussions can threaten
judicial institutions significantly.!'

4.2.2. Guardians of the rule of law

While courts are under attack in an environment of democratic decline, they
are not powerless and judges have the capacity of playing a significant role
in resisting the decline of the rule of law.!'® In fact constitutional courts are
tasked with the protection of the constitution and therefore are central actors
in maintaining the constitutional balance between democracy and the rule of
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law.!'7 Resistance strategies are targeted towards the public perception of ju-
dicial legitimacy and towards substantial efforts of democratic self-defense.

David Kosarf argues, that court communication with all parts of society is
a crucial factor in increasing courts social embeddedness and preemptively
countering public distrust based on allegations of elitism. His argument is
predicated on the observation that constitutional courts are and can be easily
portrayed as detached from the precariat, because of institutional, structural
and decision-making features. In order to prevent autocratic populists from
exploiting this narrative and undermining public trust in the judiciary, consti-
tutional courts should find ways of improving their communication with all
segments of society.!'® Such communication strategies could include a media
strategy, that translates judicial rulings into a broadly understandable lan-
guage in order to counter disinformation and shape the public image of the
courts. Furthermore, proactive engagement with the precariat, “reaching-
out”-social-events, as well as civic education by judges can increase public
trust in courts. Naturally, judges should minimize any controversial extraju-
dicial activities that could cause doubts about their impartiality. And finally,
they must be aware of and avoid structural judicial biases relating to their
social class.!?

Another direction of resisting strategies concerns the ability of the law it-
self to serve as a ground for the protection of democratic institutions. Typi-
cally, international human rights courts are formally limited to the adjudica-
tion of human rights violations. In turn, human rights law overlooks the struc-
tural components of constitutions, which determine the distribution and limi-
tation of power and ensure the independence of institutions in charge of
checking the political branches. This leaves driving elements of democratic
backsliding to a legally relatively unconstrained space.'** However, accord-
ing to Kim Lane Scheppele, judges have started to interpret the rights under
their protection to include certain democratic requirements, recognizing the
danger democratic backsliding poses to the realization of human rights. Es-
pecially the right to a fair trial and the right to an effective remedy have served
transnational human rights courts as a basis for requiring minimum standards
of judicial independence. Moreover, structural conditions for fair and free
elections have been recognized as legal obligations under the rights to vote
and to stand for office.'?!

Thus, courts have the capacity to slow down or possibly prevent demo-
cratic erosion. Through exercising control over the political branches and
acting in their role of protecting the constitutional order, courts can genuinely
resist attempts to undermine democracy. Notably, in several countries, courts
have already proven this capacity by successfully averting autocratic en-
croachment.'?> However, it is important to note, that this resisting capacity of
courts is premised on the assumption that current elements of legal authority
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will persist, whereas the changing factors in public perception of judicial le-
gitimacy point at least to uncertainty, if not to the contrary.!>* Most im-
portantly, it would be a misconception to assume that judges were able to
successfully fight democratic erosion by themselves.!'?*

4.3. Implications for Climate Litigation

As we have seen in chapter three on the cost of judicial restraint, given the
impact of the climate policy decisions made today, protection for future gen-
erations is desperately needed. However, what this chapter has tried to show-
case is, that legal restrictions on the legislator in favor of climate protection
come at a cost for today’s democratic freedom of decision-making.'>> And
this exchange of legislative freedom does not come without concerns, in the
form of both democratic and anti-democratic criticism.

To take up the question from the introduction to this chapter concerning
the prevention of judges becoming detached from the democratic society
when exercising their independence, two points merit a closer look. Firstly,
in a general sense, social change has to be grounded in society in order to be
successful. No court decision can singlehandedly prevent the disastrous ef-
fects of climate change.!? Instead, the lasting change that is required can only
be realized with the cooperation of all branches of government and the sup-
port of a majority of citizens.!?’ This is why sustainable development has and
needs three mutually reinforcing dimensions — an environmental, a social and
an economic one.'?® Secondly, the solution to counter the detachment of
courts from society cannot be indiscriminate of the democratic threat that is
atissue. In the context of reasonable democratic criticism, it is fair to concede,
that the aforementioned constraints imposed on the legislator by the judiciary
must be applied in strict respect of doctrinal criteria, which certainly demands
a degree of judicial restraint.!? On the other hand, when it comes to demo-
cratic backsliding, it would be wrong to claim that it is because courts have
departed from legal rigor and their constitutional mandate, that public re-
sponses have become unamicable. Instead, faced with the general decline of
trust in judicial institutions, fostered by autocratic, populist politicians, the
frame of action available to the judiciary is significantly reduced.

So, the implications for climate change litigation are not necessarily the
expected doctor-ordered judicial restraint, at least not only that. Of course,
courts must ground their decisions rigorously in the law, especially in cases
that are controversial and that can be expected to receive a corresponding
amount of public attention. In the context of democratic backsliding however,
the communication and justification of the decision might be just as important
as the restraint in the substantial part. Insofar, as the decline in public trust is
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not out of the court’s hands, embedding strategies and overall legal safeguard-
ing of democratic institutions may be the more effective resistance against
rule of law erosion.

While climate litigation is a controversial topic, that fits regrettably well
into the narrative of courts as catering to globalist, international, as opposed
to localist and national interests, this cannot deter courts entirely from adju-
dicating the legal issues at stake. The costs of abstaining from environmental
protection have to be communicated to all segments of society, by both courts,
as well as other branches of power.!*’
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5. Balancing judicial engagement

In light of the risks and implications of both extensive judicial restraint and
of judicial overreach, the difficulty of judicial engagement in climate cases
becomes clear. But the question remains how courts can address this diffi-
culty. On the spectrum of opinions between originalism and living constitu-
tionalism, courts have to try to strike a balance, that ideally is acceptable
across conceptualizations.

To navigate between effective legal protection and separation of powers;
human rights protection and democratic legitimacy, this thesis has the objec-
tive to identify arguments that can guide judicial reasoning. In the interest of
strengthening the public perception of legitimacy and given the longstanding
disagreement over conceptualizations of separated powers, reaching a com-
promise may be a more realistic objective than arguing for a conceptual su-
periority on a normative level. Within the frame of the arguments developed
in the last two chapters, this chapter therefore aims to identify balancing cri-
teria for justifying or limiting judicial engagement which could be considered
legitimate across conceptualizations of the separation of powers.

A question that must precede this assessment is what the requirements are
for such criteria. To reiterate, the common denominators of conceptualiza-
tions are that sustainable political change must be grounded in political, so-
cial, cultural, philosophical tradition and that they must respect the doctrinal
legal tradition. On the other hand, it is also common ground that the law must
provide effective protection against major human rights violations. In the con-
text of climate litigation, regulatory clarifications such as the Paris Agreement
or the Aarhus Convention are evidence, that this includes human rights vio-
lations caused by climate change.

To contribute to the development of a compromise between judicial re-
straint and overreach, this chapter will address three arguments and their im-
plications for balancing criteria, while placing particular focus on their com-
patibility with the different conceptions of separated powers.

5.1. Weighing of Institutional and Substantive Con-

cerns

One idea for balancing judicial engagement, developed by Aileen Kavanagh,
is to include a direct weighing of institutional limitations against the substan-
tive reasons for intervention in the reasoning of the court. This means that the
extent to which courts will defer to the legislature would partially depend on
the gravity of the human rights interference that is at stake. The more sub-
stantive the human rights violation, or threat thereof, the more extensive the
judge’s mandate to control the legislature’s decision-making.'?!

The strength of this approach, is that it transparently acknowledges the is-
sues of legitimacy, including the public perception of the latter, while at the
same time recognizing the human rights violation or threat thereof. This

131 Kavanagh (n 84) 30.
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makes it both acceptable for different conceptions of separated powers, and
gives the court room to address the democratic risks of judicial intervention.
Furthermore, weighing institutional and human rights concerns in each case
individually creates a gradual compromise. Because the evaluation is not me-
chanical, but individual for each case, the balance struck will be highly con-
textualized and flexible. This may increase the legitimacy of the decision in
two ways. First, the result will be more adapted to the specific case, making
it more likely to be acceptable for both parties. Secondly, the individualiza-
tion of the reasoning will decrease its precedential weight. Hopefully, the de-
cision will therefore not to the same degree be projected onto future decisions,
which could reduce the agitation of whichever party disagrees with its out-
come.

Naturally, the individualization of the assessment also comes with its dis-
advantages. On the one hand, it increases the workload of the court if judges
have to decide on such a fundamental issue in each case individually, taking
all relevant circumstances into consideration. On the other hand, individual
assessments regularly decrease legal certainty, as it becomes harder to predict
which factors will influence the decision’s outcome.

On a more theoretical level, there is a normative concern with this ap-
proach. Letting institutional concerns influence the substantial consideration
of finding a human rights violation, one could argue, undermines the moral
integrity of judicial decision-making. It would be fallacious to encourage
judges to prioritize expediency over justice.!*

Granted, judicial restraint cannot become an “abdication of judicial re-
sponsibility to protect rights”.!** Nor should judges trade their popularity
against the adjudication of human rights violations. However, Kavanagh ar-
gues, the justice or morality of a verdict cannot be entirely disentangled from
the anticipated public response. Building on the premise that courts do not
only have a moral but also a particular institutional responsibility as organs
of the state, she argues, that judges are institutionally limited to what is con-
stitutionally appropriate for them to decide. Thus, judicial sensitivity to the
decision’s consequences may be warranted for reasons of rights protection
itself. 134

Setting aside the normative concerns, a more fundamental difficulty per-
sists with regard to the approach’s aptitude to contribute to a balancing of
judicial engagement. While it does propose a procedural solution for judicial
reasoning, it does not clarify where and along which criteria the balance
should be struck. Rather than resolving the problem, this ostensible solution
merely defers the balancing problem to a specific point in the judgement.

In conclusion, while this approach does provide a meaningful framework
for solving the issue of balancing, it is not the final solution for striking a
compromise. Two other ideas therefore merit some further attention.

132 Kavanagh (n 84) 32.
133 Tbid, 30.
134 Tbid, 33 £.
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5.2. Conflation of Individual and Collective Interests
One important argument in favor of limiting judicial engagement is the dan-
ger of overamplifying individual interests. As Moellers argues, the central
task of a theory of separated powers is to define procedural mechanisms to
deal with conflicting interests between individual and collective legiti-
macy.'?® Collective interests are thought to be represented through majoritar-
ian, politically accountable institutions, and individual interests are protected
through rights and enforced by counter-majoritarian institutions.!*® This is
why the over-reliance on individual rights poses the risk of creating an asym-
metry in the representation of collective and individual interests, which
strengthens the argument for judicial restraint.

However, in the case of climate litigation, the interests at stake do not nec-
essarily fit into the conflict between collective and individual interests, de-
picted by Moellers. Instead, the conflict of this thesis, between climate pro-
tection and democratic self-determination is one between two collective in-
terests. As elaborated in more detail in chapter three, many of the difficulties
in climate litigation relate to the translation of a broad societal concern into
an individual legal claim. So, it is precisely the fact that it is not an individual
interest, which makes it hard to be grasped legally. The conflict between in-
dividual and collective interests arguably only arises, because the collective
interest for climate protection is translated into an individual concern in the
course of the judicial proceedings and is then contrasted to a majoritarian po-
sition. Bearing this in mind, the democratic legitimacy concern is perhaps not
as strong as in other cases concerning more emblematic individual concerns.

It is also important to note that even Moellers, although otherwise reserved
about human rights adjudication, pointed out that the two potentially conflict-
ing sources of legitimacy, collective and individual do not operate at the ex-
pense of one another but instead are mutually dependent and reinforcing.!3’
In the context of climate change, this conflation of collective and individual
concerns is further bolstered by the fact that the trade-off between current
legislative freedom and future rights protection is not only a trade-off between
democracy and the climate. Since democracy also depends on the availability
of resources that creates the plurality of choices, as Gabriele Britz points out,
the trade-off is also between current and future self-determination.!*® In this
sense the urgency for generational equity operates both on an environmental
and on a democratic level.

Both the impact of climate change on the preservation of democracy and
legislative freedom, as well as the collective, although future, affectedness of
climate change blur the lines between individual and collective interests. In
fact, with increasingly imminent effects of climate change, the interests of
future generations eventually turn into interests of everyone, which chal-
lenges the traditional dichotomy of interests.

135 Moellers (n 17) 78.
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Unfortunately, it is precisely the source of concern about judicial legiti-
macy that also makes courts particularly suitable to weigh intergenerational
equity. The insulation from electoral pressure is the origin of the need for
judicial restraint, but it also makes courts more immune to democratic short-
termism and therefore increases their ability to emphasize long-term inter-
ests.!3? While all of the above speaks in favor of intergenerational equity be-
ing a considerably important factor in the balancing of judicial engagement,
it is not necessarily accepted as a justification of judicial engagement across
conceptualizations of separated powers. In fact, intergenerational equity puts
a clear emphasis on human rights concerns and although the concept includes
a democratic element and collective interests, it may be ideologically too
tainted for serving as the basis of compromise. Therefore, one more idea war-
rants closer consideration.

5.3. Adjudication as Deliberation

Another way of looking at constitutional adjudication is as a channel of dem-
ocratic dialogue. Climate cases before national and regional courts are an ex-
pression of “climate dissensus”, i.e. fundamental disagreement about climate
protection policy choices. And this dissensus can be channeled into the dem-
ocratic forum through national and regional courts adjudicating human
rights.'#® This dialogical approach to constitutional adjudication and the rela-
tionship between courts and legislature has the advantage of overcoming the
assumed “dichotomy between majoritarian democracy and anti-majoritarian
human rights”, which is the main source of difficulty for legitimizing the en-
gagement of courts in human rights issues.!'*!

Based on the idea that political leaders must be able to convince the public
of having fulfilled their human rights obligation, Sandra Fredman contends
that human rights adjudication should enhance deliberation in a democracy.
According to her, the role of the judge is to insist on the deliberative process
of human rights decision-making, by requiring legislature, courts and civil
society to justify all stages of the evaluation, namely interpretation, delivery
and balancing.'*?

With regard to the separation of powers and the requirements for judicial
legitimacy, this approach has a significant advantage. On a substantial level,
this approach allows courts to ensure that legislative decisions are made
within the constraints set by human rights, thus channeling constitutional val-
ues into the institutional forum.'* But since it does so in a deliberative man-
ner, premised on a shared commitment to the “resolution of problems of

139 Kuh (n 28) 754.

140 Christina Eckes, ‘Multilayered Non-Majoritarianism: European Courts and National
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collective choice through public reasoning”!**, it does not result in a judicial

aggrandizement, but rather makes the democracy more resilient.!*> Within
this interpretative space of the limitation and scope of human rights, this ap-
proach allows the legislature to maintain the primary role of deliberation,
while endowing courts with a supervisory role to ensure the respect of a de-
liberative process.!*¢ Importantly, rather than being the final say in the matter,
the verdict provokes a reaction from the legislature, conferring them the final
decision.'¥’

For the balancing of judicial engagement this has an impact on the reme-
dies courts should opt for in rights-based climate change adjudication. In the
interest of deliberation, the verdict should not be final. Instead, a deliberative
outcome of judicial review would be open ended, leaving room for the pro-
cess of deliberation to produce an agreed upon solution. A weakened finality
of judicial review, according to Rosalind Dixon, will also be beneficial to the
judiciary’s democratic responsiveness. It provides for an outlet for democratic
disagreement and therefore contributes to the stability and effectiveness of
judicial review.!#®

In the interest of reducing the finality of a court decision, literature on the
right to an effective remedy has already produced some approaches to balance
effective protection and democratic legitimacy of a judgement’s outcome. In
the search for a judicial remedy for climate mitigation, Kent Roach developed
the concept of the “declaration plus” remedy, situated between declaratory
and injunctive judicial relief. This form of a remedy is formulated in general
terms, thus deferring the means of implementation to the legislative branch.
Hereby, the judgment maintains the separation of powers, and/ or respects the
principle of subsidiarity in the case of supranational courts. Concurrently, the
court retains jurisdiction over the case and can therefore monitor the party’s
compliance and intervene in negotiations following the judgement.'*’

Examples of such non-final judgements can be found both on the interna-
tional and national level. In the case of the ECtHR, the remedial structure is
actually institutionally embedded. While the Court itself cannot monitor
state’s compliance, the Committee of Ministers negotiates the implementa-
tion in dialogue with the parties. !>

On the domestic level, an example of general but not purely declaratory
remedies is the climate judgment of the German Constitutional Court (Bun-
desverfassungsgericht) from 2021. In Neubauer et al. the court held that the
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Federal Climate Change Act placed a disproportionate GHG reduction burden
on the freedom of future generations. The Bundesverfassungsgericht ordered
that the legislature revise the Act, with a view to distributing the burden of
mitigation action more equitably between generations.!”! However, while the
decision specified a clear frame in which the new plan should navigate, it left
the concrete measures of reduction up to the legislature.

Viewing courts as channels of deliberation frees them in some measure
from the weight attributed to the limitation of their mandate. It alleviates some
of the pressure from the debate around the balancing of judicial engagement.
While this gives the deliberation argument a slight tilt towards legitimizing
progressive judicial engagement, it also has very clear implications for the
court’s reasoning. Therefore, it limits judicial decision-making as well as jus-
tifying it. In addition, the concept of the “declaration-plus” remedy is well
rooted in the legal doctrine, and can therefore maintain continuity of the legal
tradition. Since it displays tolerance for judicial engagement while defining
clear limitations for said engagement, this argument comes closest to a com-
promise that could be acceptable across conceptualizations of separated pow-
ers.

151 Moritz Vinken and Paolo Mazzotti, ‘The First Italian Climate Judgement and the Sep-
aration of Powers’ (Verfassungsblog, 22 April 2024) 4 <https://verfassungsblog.de/the-first-
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6. Conclusion

“The tension between the undemocratic nature of courts and their capac-
ity for democratic guardianship inevitably politicizes courts—and especially
so during episodes of democratic backsliding.”'>?

This quote expresses one of the key conundrums this thesis set out to dis-
sect. Courts play a complex role in democratic constitutional systems. They
are non-majoritarian institutions that have the constitutional power to influ-
ence and control political branches of government. This is the point of depar-
ture for a longstanding debate in constitutional theory about the general nor-
mative legitimacy of constitutional review. Depending on the conceptualiza-
tion of the separation of powers, the extent to which judges are allowed to
engage with legislation and control their compliance with constitutional
norms varies vastly. The underlying issues of the conflict is the line of dis-
tinction between law and politics and the weight accorded to different sources
of legitimacy, such as human rights and democracy.

In light of this normative debate, it is essential for courts to reconcile the
protection of human rights with the respect for the limits of the judicial man-
date. This is not only for normative reasons but also for more functional in-
stitutional reasons, as elaborated in chapter four. Because courts depend on
the other branches of government for the enforcement of their decisions, they
have to maintain their support. In a similar line, the functioning of the rule of
law hinges on public trust in the judiciary and public acceptance of the au-
thority of courts. Because of this interdependence and their normatively lim-
ited institutional mandate, courts have to be cognizant of strengthening their
legitimacy, by exercising restraint, underlining their impartiality, and adopt-
ing a tone reflecting their ideological independence. This becomes even more
important when the social and political environment is moving into a time of
democratic backsliding, attacking democratic and judicial institutions
equally.

In order to counter autocratic attacks on the judiciary preemptively, courts
can focus on communicating their role and decisions with all segments of
society to fight populist allegations of elitism and detachment from social re-
ality. Furthermore, courts can engage in democratic self-defense by extending
legal protection to democratic institutions and judicial independence. How-
ever, while such strategies may help resist or slow democratic erosion, they
should not be misconstrued as an antidote to democratic backsliding. Misun-
derstanding progressive judgments as the primary source of democratic back-
lash, dangerously underrates populist drivers behind attacks on judicial inde-
pendence. From a democracy perspective, catering to political pressure does
not even necessarily increase public support for the judiciary, as courts derive
a significant part of their authority from their ideological independence from
economic and political powers.

152 Dichio and Logvinenko (n 82) 2.
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Besides these aspects relating to the role of courts as guardians of the rule
of law, another consideration is the danger of overestimating the effect of
judicial restraint. Since the politicization of courts is inevitable, it would be
fallacious to defer to judicial restraint as a universal remedy against any dis-
agreement with court rulings. The decline in the rule of law cannot be averted
by exercising judicial restraint. Notwithstanding the need for courts to exer-
cise restraint to adhere to their constitutional mandate, this restraint should
not be expanded in accommodation of opportunistic criticism intended to un-
dermine judicial authority. Especially in times of democratic backsliding, it
is crucial for courts to seize on their ability to fight populist autocrats’ at-
tempts to capture and intimidate judicial institutions.

In the context of human rights adjudication, overemphasizing the contri-
bution of extreme judicial restraint to garner public support for judicial insti-
tutions will be detrimental to the protection of human rights. As shown in
chapter three, legally enforcing or improving climate mitigation policies
would not have been successful had the courts acted with extreme judicial
restraint. At the same time, there are good arguments in favor of courts coun-
terbalancing legislative reluctance to enact climate policy. As counter-majori-
tarian institutions, courts are not subject to the same degree of temporal limi-
tations of their mandate or to public elections, which grants them independ-
ence of the short-term popularity of their decisions. In addition, courts pro-
vide a good forum for filtering out disinformation related to climate change
science, which can attenuate the distorting effects that disinformation cam-
paigns have on public deliberation. These attributes of judicial institutions
provide solid grounds for the legitimacy of courts counterbalancing legisla-
tive inaction in climate cases, notwithstanding the relative incompatibility of
climate issues with individual legal claims.

The question that remains is how courts can strike a balance between main-
taining their institutional legitimacy and effectively protecting human rights.
The fifth chapter argued, that the reasonable criticism of judicial overreach
can be addressed by weighing institutional against substantial concerns, em-
phasizing the democratic and collective elements of intergenerational equity
and leaving room for the legislator to impact the specification of the means
to achieve climate goals. While these approaches may all form parts of a prac-
tical solution, the most practical one in terms of achieving a compromise ac-
ceptable across conceptualizations of separated powers, is the last one. Prem-
ised on a deliberative conception of the role of courts and the separation of
powers, this last approach increases the dialogue between the different
branches of government, by decreasing the finality of a court ruling. This
way, a court may find a violation of human rights caused by climate change,
it may even oblige the legislator to take action, but the determination of the
specific measures to be taken is either deferred to the legislator or negotiated
in a deliberative procedure between the parties. Such an approach has ad-
vantages and disadvantages for both sides of the democracy-human-rights-
spectrum. For critics of judicial engagement this means that the court can still
rule on climate cases, which consequently limits the legislature’s freedom to
legislate. However, the deliberative character of the remedy’s specification
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preserves the freedom of the legislature to act within the frame of the law.
Human rights activists on the other hand get a voice in the deliberation on
mitigation action both through the impact of the case itself and possibly dur-
ing the course of the subsequent negotiations. This enables them to advance
their cause and hold governments accountable. On the other hand, the remedy
developed by or with the legislator may be less effective for the protection of
the plaintiff’s rights, thereby toning down the impact of the ruling on human
rights protection. However, the fact that courts have to abide by their institu-
tional limitations, necessarily means that the effectiveness of human rights
protection must be limited to some degree by the legislator’s freedom. This is
normatively indispensable, but it is also in the interest of human rights pro-
tection. Safeguarding the rule of law is not only an end in itself, but indispen-
sable for a sustainable human rights protection. Therefore, in the same way
that strategic litigation aims for interests beyond the individual case, exercis-
ing some degree of restraint serves an interest well beyond the specific case
at hand. Democracy and human rights are not mutually exclusive alternatives,
instead they depend on and reinforce each other. Viewing the branches of
power as actors in the deliberation process, permits courts to enhance, rather
than limit democracy.
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